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ANTITRUST PARENS PATRIAE AMENDMENTS

MONDAY, MARCH 18, 1974

House oF REPRESENTATIVES,
SUBCOMMITTEE 0N MoxoroLtes AND CoMMERCIAL Law
OF THE CCOMMITTEE ON THE J UDICIARY,
Washington. D.C.

The subcommittee met, pursuant to call, at 10:35 a.a., in room
2141, Rayburn House Office Building, Hon. Peter W. Rodino, Jr.
[chairman of the subcommittee] presiding.

Present: Representatives Rodino, Seiberling, Mezvinsky, Hutehin-
son, and Dennis,

Also present : James F. Falco, counsel ; and Franklin G. Polk, asso-
ciate counsel,

Chairman Ropixo. The Subcommittee on Monopolies and Com-
mercial Law will come to order.

We are pleased to have this morning at the hearing on H.R. 12528
and H.R. 12921, Parens Patriae Antitrust Legislation, the Honorable
Thomas E. Kauper, Assistant Attorney General of the Antitrust
Division of the Department of Justice.

[ The bills referred to, HLR. 12528 and HL.R. 12921, follow ;]
(1)
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83p CONGRESS

2w 4 R 12528

IN THE HOUSE OF REPRESENTATIVES

Feervany 4, 1974
Mr. Romxo introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL

To permit the afforneys general of the several States to secure
redress to the citizens and political subdivisions of their
States for damages and injuries sustained by reason of
unlawful restraints and monopolies.

1 Be it enacted by the Senate and House of Represenia-

2 tives of the United States of America in C'ongress assembled,

8 That the Act entitled “An Act to supplement existing laws

4 against unlawful restraints and monopolies, and for other
purposes,” approved October 15, 1914 (15 U.S.C. 12),
is amended by inserting innuediately after section-4B the
following new sections:

“Sec. 4C. (a) Any attorney general of a State may
bring a civil action in the name of such State in the district

I
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conrts of the United States under section 4, or 16, or both, of
this Act, and he shall be entitled to recover damages and
secure other relief as provided in such sections—

“(1) as parens patriae of the citizens of that State,
with respect to damages personally sustained by such
citizens, or, alternatively, if the court finds in its dis-
cretion that the interests of justice so require, as a
representative member of the class consisting of the
citizens of that State, who have been personally dam-
aged; or

“(2) as parens patriae, with respect to damages
to the general economy of that State or any political
subdivision thereof.

“(h) In any action under paragraph (a) (1) of this
section, the attorney general of a State—

“(1) may recover the aggregate damages sustained
by the citizens of that State, without separately proving
the individual claims of each such citizen; and his proof
of such damages may be based on statistical sampling
-methods, the pro rata allocation of excess profits to

sales oceurring within the State, or such other reason-

able system of estimating aggregate damages as the court

in its discretion may permit; and
“(2) shall distribute, allocate, or otherwise pay

out of the fund so recovered either (A) in accordance
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with State law, or, (B) in the absence of any applicable
State law, as the district court may in its discretion
authorize, subject to the requirement that any distribu-
tion procedure adopted afford each citizen of the State
a reasonable opportunity to secure a pro rata portion
of the fund attributable to his respective claims for
damages, less litigation and administrative costs, before
any of such fund is escheated or used for general welfare
purposes.

“SEc. 4D. (a) Whenever the Attorney General of the

United States has brought an action under section 4A of this

Act, and he has reason to believe that any State attorney

general would be entitled to bring an action based substan-
tially on the same cause of action, on behalf of the citizens
of his State pursuant to section 4C of this Act and would
probably lead to a substantial recovery of damages, he shall
promptly so notify such State attorney general.

“(b) If, after the ninety-day period which begins on
the date of the mailing of any notification under subsection
(a) of this section, the State attorney general fails or de-
clines to bring snch an action, the Attorney General shall
himself sue, in place of the State attorney general, and he
shall thereafter be deemed parens patriae of the citizens of

such State for the purposes of such action. Such action shall
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he brought in the district in which the action under section
4A is pending and shall be consolidated therewith.

“(e) In aections brought under this section, seetion 4C
(b) (1) shall apply with respect to proof of damages by the
Attorney General. Subject to subsection (d) of this seetion,
section 4C (b) (2) shall apply to any amounts paid to States
pursuant to this subsection.

“(d) With respect to any recovery of damages under
this section, the Attorney General shall pay or cause to be
paid to the respective States, on behalf of whose citizens he
has recovered such damages, a pro rata share of the total
damages recovered, after deducting therefrom, on the basis
of regulations prescribed by the Attorney General and ap-
proved by the Comptroller General of the United States,

litigation expenses, including actual attorneys” fees and ad-

ministrative costs. Any amounts so deducted shall be de-

posited in a special fund by the Attorney General, and,
subject to an appropriation, used only for activities under this
section.

“Sec. 4E. With respect to any federally funded State
program affected by antitrust violations, any State shall be
entitled to treble damages for the entire amount of over-
charges or other damages sustained in conneetion with such
a program. The Attorney General of the United States shall

have the right to intervene in any such action to protect the
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interests of the United States; and he shall have the power
to sue on behalf of any State that fails or declines to bring

such action within the ninety-day period which begins on

the date of the mailing of notification from the Attorney

General that he believes cause exists for bringing such action.
The United States shall be entitled to secure reimbursement
of its equitable share of any recovery of damages under this
section, under such regulations as the respective TFederal
agencies responsible for such programs shall publish. The
provisions of sections 4C (b) and 4D (¢) and (d) of this
Act shall apply to any action and damages recovered

therein pursuant to this section.”.
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= H. R. 12921

IN THE IIOUSE OF REPRESENTATIVES

Frurvany 20,1974

Mr. Ropixo (for himself, Ms. Jorpax, Mr. Mezvinsky, and Mr. SgigeruiNg)

1 the following ||]|]_: which was referved to the Committee on the

Tviel
o LCLLe

A BILL

To permit the attorneys general of the several States to secure
redress to the citizens and political subdivisions of their
States for damages and injuries sustained by reason of unlaw-
ful restraints and monopolies.

1 Be it enacted by the Senate and House rJf L’f'f”'(-‘.ﬁt‘?.‘ff!*

2 tives of the United Stales of America in Congress assembled,

3 That the Act entitled “An Act to supplement existing laws

4 against unlawful restraints and monopolics, and for other

purposes,” approved October 15, 1914 (15 U.S.C. 12), is

(]

6 amended by inserting immediately after section 4B the fol-
7 lowing new sections:

8 “Src. 4C. (a) Any attorney general of a State may
9 Dbring a civil action in the name of such State in the district

1
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courts of the United States under seetion 4, or 16, or hoth, of
this Aet, and he shall be entitled to recover damages and
secure other relief as provided in such sections—

*(1) as parens 1|:1I!'}:1t' of the eitizens of that State,
with respeet to damages personally sustained hy such
citizens, or, alternatively, if the court finds in its dis-
cretion that the interests of justice so require, as a repre-
sentative member of the elass consisting of the ¢itizens
of 1}|:|1 State, \\'!Ill TI.‘I\'{' heen ili‘l"'l'liH”_\' lf:lfz'.::u'l'f‘f
0Or

“("] as parens |l.'|ir"|:|l‘. with respect fo damaces
10 1]|1' g'l'I:I'I‘;|| cconmnay l?i. that State or any [m“iin“‘.!
subdivision thercof,

“(h) In any action nnder paragraph (a) (1) of this
tion. the attorney coeneral of a Siate

i ( 1) Y recover the agoreeate l];lln.'l_'_;i"~ sustained
|‘.\- the citizens of that State, withoul ~|-]\.'||‘:1'Ir.']._\' E!""‘\.III'_L'
the ndividual elaims of ecach such citizen:; and his

]Il'uml' of such damages may he based on  statistical
‘.‘Inl[l!‘lli'_" methods, the pro rata allocation of execss
]I,"il|.|f‘~ to sales IH':'II!":'?I:-_'_‘ within the State, or such
other reasonable systemn of estimating ageregate damages

as the conrt inits diseretion may permit; and

“('_)) shall distribute. allocate, or otherwise pay

ont nl‘ 1}11' fllli{]_ =0 ]‘l'['il\'i']'l'il l'][lll'i‘ (\) iJI Hl'r'llt'il.‘lflt'l‘
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with State law, or, (B) in the absence of any applicable

State law, as the district court may in its discretion

authorize, subject to the requirement that any distribu-

tion procedure adopted afford each citizen of the State

a reasonable opportunity to secure a pro rata portion

of the fund attributable to his respective claims for

damages, less litigation and administrative costs, before
any of such fund is escheated or used for general welfare
purposes.

“Suc. 4D. (a) Whenever the Attorney General of the
United States has brought an action under section 4A of this
Act, and he has reason to believe that any State a torney
general wonld be entitled to bring an aetion based substan-
tially on the same cause of action, on hehalf of the citizens of
his State pursuant to section 4C of this Act and would
probably lead to a substantial recovery of damages, he shall
prompily so notify such State attorney general.

“(b) II, after the ninety-day period which begins on
the date of the mailing of any notification under subsection
(a) of this section, the State attorney general fails or de-
clines to bring such an action, the Attorney General shall
himself sue, in place of the State attorney general, and he
shall thereafter be deemed parens patriae of the ecitizens of

such State for the purposes of such aetion. Sucl action shall




10

4
be brought in the distriet in which the action under section
4A is pending and shall be consolidated therewith.

“(e) In actions bronght under this section, section 40
(b) (1) shall apply with respect.to proof of damages by the
Attorney General. Subject to subseetion (d) of this section,
seetion 4C (b) (2) shall apply to any amounts paid to
States pursuant to this subseetion.

“(d) With respect to any recovery of damages under
this seetion, the Attorney Ceneral shall pay or cause to be
paid to the respective States, on behalf of whose eitizens he
has recovered such damages, a pro rata share of the total
damages recovered, after deducting therefrom, on the Dasis
of regulations preseribed Dy the Attorney General and ap

proved by the Comptroller General of the United States,

litigation expenses, including actual attorneys’ fees and ad-

ministrative costs. Any amounts so deducted shall be de-
posited in a special fund by the Attorney General, and, sub-
ject to an appropriation, used only for activities under (his
section.

“Src. 4B, With respect to any federally funded State
prograin affected by antitrust violations, any State
be entitled fo treble damages for the entire amount of over-
charges or other damages sustained in connection with
a prograni, The Attorney CGieneral of the United States shall

Lave the richt to intervene in any such action to




)
the interests of the United States; and he shall have the
power to sue on behalf of any State that fails or declines
to bring such action within the ninety-day period which
heeins on the date of the mailing of notification from the
Attorney Gteneral that he believes cause exists for bringing
such action, The United States shall be entitled to secure

reintbursement of its equitable share of any recovery of dam-

ages under this section, under such regulations as the respec-

tive Federal agencies responsible for such programs shall
]:ll]l!i.\\h. The [n':n‘i-ﬂnns of sections -H'(] ) and 4D ({) and
(d) of this Aect shall apply to any action and damages

recovered therein pursuant to this section.”
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Chairman Rovixo. Before having Mr. Kauper make his statement,
I would like to make some opening remarks and without objection
have the rest of my statement inserted in the record.

I would like to point out that one of the principal issues that is
raised squarely by the legislation before us during these hearings can
be dirt-vtll_\‘ stated : Since the several States already have the right to sue
as parens patriae to prevent or repair harm to a State's quasi-sovereign
interests; and, since the States by virtue of Federal antitrust law
can already sue in their proprietary capacities tor treble damages
caused by violations thereof like any person other than the United
States itself; should the Federal antitrust laws be amended to allow
States to sue as parens patriae on behalf of their citizens or for
injuries to theirown general economies

I think this is a question that needs to be answered, and this logisla-
tion is directed to answer it in the affimative because we believe it is
the appropriate thing to do and the timely thing to do. These bills that
are before us do more, hovever, than confer increased standing for
the States over individuals or aggresates of individuals. They sys-
tematically express a full course of legislative choice and action. in-
tegrated provisions reflect exhanstive investigation of the basie prob-
lem; a thorough search of objectives and alternatives of solutions:
and a comparison of these solutions in the light of their consequences in
an analytie framework,

Thus, to make increased standing effective, the legislation addresses
I)rnlnlt*lns of proof of damages that also 1’]{':“‘]‘\' need to be remedied
provides for apportionment and dishursement of funds recovered :
facilitates coordination, communication, and cooperation among Fed-
eral and State antitrust enforcers; enacts self-funding mechanisms
that not only seek to minimize costs in the traditional sense but also
to eliminate costs to the public as a whole for expanded antitimst en-
forcement: and, provides opportunities to States not now available
the seizing of which is left entirely to the unfettered discretion of the
States severally.

The fundamental national legal, economic. and social policies ex-
pressed in the antitrust laws are premised on the belief that, “the un-
restrained interaction of competitive forces will yield the best alloca-
tion of our economic resources, the lowest prices, the highest quality,
and the greatest material prooress™ for the Nation and for its husiness-
men, consumers, and, indeed. for all its citizens. Historically and nec-
essarily the Attorney General of the United States has been of para
mount importance in the execution of the antitrust laws. The jegisla-
tion before us builds upon and updates these facts and expands and
amplifies further aspects of his enforcement responsibilities. In at-
tvml'Tir!u' to deal with contemporary antitrust }JI'UI)'(‘III:-' in the modern
economy in light of present and foreseeable realities of the market-
place, therefore, this subcommittee’s antitrust oversight responsibili-
ties are inextricably called into play. Our “exclusive oversioht.” Nas'l
Cable Television Assn. v. United States. No. T29-948 (U.S. Mav. 4.
1974), of antitrust enforcement is an important element of these
hearings.

Antitrust policy generated internally at the Department of Justice
is also of major concern. Responsiveness to changing circumstances is
a key area. Both in the food and energy industries, previous historical
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conditions of buyers’ markets and excessive capacity have seemingly
disappeared. Predictions for other industries, for example. metals, ave
identical. Has this dramatic change in the character of markets led to
similar drastic changes in the planning and approaches to monopolistic
and anticompetitive practices by the Antitrust Division ? What plans
of action exist and are being implemented with respeet to the giant
conglomerates that inquiries into the oil erisis establish as existing and
possessive already of awesome private economic power?

The purposes of the legislation are to strengthen the antitrust laws:
to strengthen the Antitrust Division: and to strenethen antitrust en-
forcement by public agencies. The recent shortages in foodstufls and
other commodities have disclosed other and new kinds of shortages:
H}:()i’f:l;::‘.« of enforcement personnel and actions: and, shortages of
State and regional protection necessary to protect competition and
consumers alike in these State and loeal markets.

We believe that this legislation is one that has been and will continiie
to be discussed, with considerable interest by many who feel that it is
timely. However, I believe that with the testimony of the Assistant
Attorney General of the Antitrust Division, this committee will cer
tainly be in a better perspective to view all of its implications. There-
fore, we welcome the Assistant Attoruey General. Before making his
statement, T will inquire of My, Hutchinson if Le wants to make some
remarks.

[ The prepared statement of Chairman Rodinoe follows: |

OPENING STATEMEXT oF Hon. PErErR W. Ropixo, Jr.. CHAIRMAN.
SUBCOMMITTEE 0N MONOPOLIES AND COMMERCIAL LAW

One of the primary issues squarely raised by the legislation before ns durine
these hearings can be direetly stated ! Since several States already have the right
fo sue as parens patriae to prevent or repair harm to a State's quasi-sovereign
interests *: and, sinee the States by virtne of Federal antitrusi law ean already
sue in their proprietary eapacities for freble damagzes cansed hy violationé thereof
like any person other than the United States itself *: shonuld the Federal antitrus
laws be amended to allow States to sue as parens patriae on behalf of their eitizen
or for injuries to their own general economies

H.R. 12528 and H.R. 12921 answer thig in the affirmative. These bills do more,
liowever, than confer inereased standing for the States over individuals or ag-
gregates of individuals, They systematieally express a full course of logislative
choice and action. Integrated provisions reflect exhanstive investigation of the
basie problem; a thorough search of objectives and alternatives of solutions :
and a eomparison of these solutions in light of their consequences in an analytic
framework.

Thus, to make increased standing effective, the legislation addresses prolilems
of proof of damages that also elearly need to he remedied ; provides for armovtion-
ment and disbursement of funds recovered: facilities coordination, communi-
eation, and cooperation among federal and state antitrust enforcers: enaets solf-
funding mechanisms that not only seek to minimize costs in the traditional =
but algo to eliminate costs to the public as a whole for expanded antitrust enfor
ment: and, provides opportunities to States not now available the seizing
which is left entirely to the unfettered discretion of the States severally,

The specific need for this legislation was brought sharply into public foens
recently by two cases in which the Federal appellate courts, in reversing Federal
distriet courts in both instances, ruled that enabling legislation by the Con
is a necessary antecedent for expanded parens patrine suits by States. For
of Federal legislation in this area, the State of Hawaii, in Hawaii v. Stane

Tress
lnck
Tare
"' E.g. to remove restraints on the commerecial Aow
Virginia, 262 U.8. 553 (1023).
* E.g. as owners and operators of hospitals and schools. 15 1.¢

of natural gas. Pennsylvania v. Wes?

sec. 15-15a.
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0il Co..* was denied a fornm to recover damages to its general economy and over-
charges paid by its citizens allegedly resulting from a combination and con-
spiracy by oil companies to restrain trade and commerce in the sale, marketing,
and distribution of refined petroleum products and from alleged oil company at-
tempts to monopolize and aetual monopolization of Hawaiian trade and com-
merce in refined petroleum produets,

Similarly, the State of California, in California v. Frito-Lay, Inc.,' was unable
to sue as protector of its citizens for alleged widespread price fixing of certain
food products. Significantly, the Federal appellate court observed, “It would
indeed appear that the State is on the track of a suitable answer (perhaps the
most suitable yet proposed) to problems bearing on antitrust deterrents and the
class action as a means of consumer protection. We disclaim any intent to dis-
courage the state in its search for a solution,”

The bills before us, then, ean properly be classified as corrective legislation,®
that enact suboptimizations rather than unrealistic panaceas. It would be in-
correct, however, to assume that case law developments alone express the full
need for the legislation. Although the Sherman Act passed in 1890 and the Clay-
ton Act was enacted in 1914, it wasn't until 1941 that the Supreme Court ruled
that the United States was not a “person” within the meaning of the Federal
antitrust laws and could not, therefore, sue for damages.® Fourteen years passed
before the Congress, in 1955, passed legislation that allowed the Federal Govern-
ment to sue for damages caused by antitrust violations.” Significantly, the Con-
gress allowed the Federal Government to sue only for actual damages because
it Dbelieved that the United States needed no incentive like treble dam-
ages to bring antitrust suits and, moreover, the Federal Government had a duty
to bring such sunits. Our legislation retains the statutory incentives presently
provided for the States in recognition of the need to provide added assistance to
States in the light of contemporary legal, social, and economie conditions.

In expanding States' parens patriae powers under the Federal antitrust laws,
the proposed legislation does more than cure the omission dating from 1890 to
give due consideration to State abilities and dispositions to protect the free
enterprise system since, as the Supreme Court itself acknowledged in the Hawaii
case, “Every violation of the antitrust laws is a blow to the free enterprise system
envisaged by Congress,” and does more than take overdue account of the radi-
cal changes in size, number, and power of American businesses and in industrial
structure. States have tried to use Federal antitrust laws in the food and oil
industries. Fourteen years must not pass before the Congress gives States the
assistance they obviously seek and need, and which the Federal courts have
invited. Given the problem besetting the Nation today and those foreseeable for
the remainder of this century, the costs of not seeking wider State participation
in antitrust enforcement earlier have been very high. Indeed, they have been
excessive—obviously needed alternatives and supplements have been unneces-
sarily saerificed. In this sense, moreover, the bills can properly be viewed as
oversight legislation, a traditional Judiciary Committee function.®

The national policies expressed in the antitrust laws are not new. They were
formulated by the Congress 84 years ago, Public enforcers of the antitrust laws
are the strategic forces designed by the Congress to enable these policies to he
carried out, Posture planning for these strategic forees is both an executive and
legislative responsibility that includes an examination of the constraints created
by budget level, by technology, by opposing forces, and by the present posture
of the strategic forees themselves. The Nation has a new Attorney General.
Every opportunity will be provided to obtain his support for this proposal and
his assistance in achieving the best finished legislative product as soon as pos-
sible and the eflicient alloeation of public antitrust enforeement resources. Crim-
inal enforcement of the antitrust laws will remain with the Federal Government
but how Federal resources are deployed presently and historically against “white
collar erime” and *“erime in the suites” will receive meticulons serutiny.

The fundamental national legal, economie, and social policies expressed in the
antitrust laws are premised on the belief that the unrestrained interaction of
competitive forces will yield the best allocation of our economic resources, the

k ::’;:‘Il F. Rlll)]'lp. 982 (D. Hawall 1969), rev'd 431 F. 24 1282 (9th Cir. 1970, aff*'d 405
18, 251 (1972).

333 F. Supp. 977 (C.D. Calif. 1971), rev'd 474 F. 2d 774 (9th Cir. 1973), cert. denied
412 1.8, 908 (1973).

i E. G. Morse, “Theorles of Legislation,'” 14 DePaul L. Rev. 51, 63 (1964).

8 inited States v. Cooper Corp., 312 U.S. 600 (1941).

7 See H. Rept. No. 422, 84th Cong., 15t Sess, (1955).

* Morse, supra note 5, at 66, 72.
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lowest prices, the highest quality, and the greatest material progress” ® for the
Nation and for its businessmen, consumers, and, indeed, for all its citizens.
Historically and necessarily the Attorney General of the United States has been
of paramount importance in the execution of the antitrust laws. The legislation
before us builds upon and updates these facts and expands and amplifies further
aspects of his enforcement responsibilities. In attempting to deal with contem-
porary antitrust problems in the modern economy in light of present and fore-
sepable realities of the marketplace, therefore, this subcommittees' antitrust over-
sight responsibilities are inextricably called into play.

Antitrust policy generated internally at the Department of Justice is also
of major concern. Responsiveness to changing circumstances is a key area. Both
in the food and energy industries, previous historical conditions of buyers’
markets and excessive capacity have seemingly disappeared. Predictions for
other industries, for example, metals, are identical. Has this dramatie change in
the character of markets led to similar drastic changes in the planning and
approaches to monopolistiec and anticompetitive practices by the Antitrust Di-
vision? What plans of action exist and are being implemented with respect to
the giant conglomerates that inquiries into the oil erisis establish as existing and
possessive already of awesome private economic power?

The purposes of the legislation are to strengthen the antitrust laws; to
strengthen the Antitrust Division; and to strengthen antitrust enforcement by
public agencies. The recent shortages in foodstuffs and other commodities have
disclosed other and new kinds of shortages: Shortages of enforcement personnel
and actions ; and, shortages of State and regional protection necessary to protect
competition and consumers alike in these State and local markets.

(SECTION-BY-SECTION ANALYSIS)

It has long been the policy of the antimonopoly antitrust laws of the United
States to afford redress to the citizens of this country who have been injured
by the illegal praetices those laws forbid. Too frequently, however, this antitrust
remedy is illusory, and the injured consumers of the Nation must suffer monop-
olistic wrongs for which they lack any practicable remedy. We are all familiar
with the serious burdens our Federal courts face today, and the consequent

delays that may postpone recovery of damages for many years. We are all also
familiar with the great cost of antitrust litigation against corporate defendants
of great wealth, who have the resources to employ skilled counsel who place
every possible obstacle in the way of recovery and thus discourage any but the
most resolute claimant. Consequently, unless the amount of a claim under the
antitrust laws is very substantial, the cost of recovering it is so great that the
wrong will be one without any remedy,

To some extent, the class action provisions of the Federal Rules of Civil Pro-
cedure permit the aggregation of claims so that the expense of litigation may
be spread out over many claims, thus reducing the cost of litigating each one.
But the class action remedy, as the Federal Rules of Civil Procedures now provide
it, is far from adequate in the case of antitrust consumer class actions—par-
ticularly those brought by State attorneys general. Moreover, recent court
decigions on class actions developed in nonantitrust cases have seriously limited
the utility of this method of securing redress to injured consumers in antitrust
suits, At the same fime, these decisions have drastically limited the powers of
the States to act on behalf of their citizens.

The bill T am introducing today will restore to the States the common law
powers of the State attorney general which these decisions have eroded, so
that the States may assume their proper role in protecting their own citizens.
The bill also provides that the Federal Attorney General will assume the re-
sponsibility of protecting injured consumers, when State attorneys general are
unable to do so, themsgelves,

Thig bill adds three new sections to the treble damages provisions of the
Clayton Aet, now contained in sections 4, 4A, and 4B of that act,

New section 4C of the Clayton Aect authorizes the attorneys general of the
various States to bring antitrust treble damage actions in each of the following
cirecnmstances :

First, the attorney general may sue as parens patriac, to recover for anti-
trust damages sustained by the citizens of his state. Although the attorney
general had this power at common law, a recent decision of the U.S, Court of

® No. Pac. Ry. v. United States, 356 U.S. 1, 4 (1058).
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als for the Ninth Cireuit holds that this common law power no longe

: While acknowledging that the rejected efforis of the attorney gene
nt California may be a worthy State aim, the court IHIiIlTI'l“\ ubserved, "Il'
wonld indeed appear that the State is on the track of a suitable answer | per
haps the most suitable yet proposed) to problems bearing on antitrust ll!'ll.
rents and the class action as a means of consumer protection. We diselalmm any
intent to discourage the State in its search for a solution.” Nevertheless, the
court held that the present statutory mechanism under the antitrust laws and
class action laws does not permif the State to bring this type of action on behalf
of iis citizens, In effeet, if a State is to be empowered to act in the fashion here
sought, that antho ity must come not through judicial improvisation but by
legislation and rulemwaking. This bill therefore legitimates the type of action
brought by the attorney general of California, but not allowed by the Federal
courts,

Second, the hill would also permit the attorney general to sue on behalf of
the State, to recover injuries to the general economy of the State. Although the
State of Hawall sought to recover for such damages in Huwaii v. Standord Oil

of Califorwia; 405 U8, 251 (1972), the ninth ecircuit and then the Supreme
rt refused to permit such recovery. They held that the present treble damge
laws do not permit the attorney general of the State to sue and recover for
siueh damages. This bill would reverse that decision and permit State attorneys
general to bring such suits that attempted by the attorney general of Hawaii.

Third, the bill would confirm the right of the State attorneys general to
bring elass actious on belalf of the citizens of their States. Some conrts bave
allowed such actions on the ground that “it is difficnlt to imagine u better repre
sentative of the retail consnmers within a State than the State's attorn
general.” Coordinated Pretrial Proceedings in Antibiotic Antitrust Letions, 5
F.2d 278 (8.D.N.Y. 1971). Other conrts, however, have refused to permit sueh
consumer class actions to be maintained. This bill would resolve this confiict
in the courts and contirm the power of the State attorney general to bring
consumer class actions on hehalf of the citizens of his State,

sSnbsection (b) of new seetion 4€C wonld streamline and expedite the prood
f damages in actions brought by State attorneys general. One prohlem in cases

this type has been the insistence of some courts that each individual con-
sumer ¢laim be proved separately, on a purchase-by-purchase basis, instead of
allowing total purchases by all the consnmers within a State and total over-
charges for all such purcehases to be proved together, The result has been vastly
and needlessly to multiply the expense of litigation. The proposed law would
do away with this expensive and dilatory procedure. Instead, it would permit
the courts to nse reasonable statistical sampling methods and other efquitable
and expeditions methods of proving the amount of damages that are attributahle
to proved violations of law.

Subsection (b) would also permit the attorney general of each State to dis-
tribute the fund of damages recovered from antitrust violators on the basis of
State law. In the  of individual elaims that add up to a total large amonn
hut each one of which is extremely small, the cost of paying ont the fun 1
he excessive. In sneh a case, instead, it may be more appropriate that t
réecovered from the wrongdoer be applied by the State to a legitimate
purpose related to the wrong that gave rise to antitrust recovery in the first
place. In some States, for example, such antitrost recovery from unlawful over-
charges on drugs is to be utilized for state hospitals or other State medical
programs. This procedure was explored, recently, in settlements of cases involy-
ing price fixing of certain drugs. This bill would permit each State to distribute
or allocate recovery on a reasonable basis, subjeet to the reguirements of pro-
cedural dne process. That is, the State would be obliged to afford its citizens g

sonable opportunity to make individual claims for their share of the re-
covery, s litigation and administrative costs, before the State escheated the
recovery or used it for some general public purpose. At least one court has
already approved such a plan.

New section 4D wonld make the Attorney General of the United States
responsible for supplementing and assisting the activities of the State altorneyve
general. First, the Attorney General is obliged to advise the States of the
pendency of Government antitrust damage aetions which might also furnish
a vehicle for recovery by States. If the State attorney general is unable to bring
a treble damage action on behalf of the eitizens of his State. then the Feders al
Attorney General is obliged to do so, if he believes that bringine the action
would lead to a substantial recovery of damages for the State. In this event, the
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Attorney General of the United States will assume the role of parens patriac
of those citizens who would not otherwise be represented by their State govern-
ment. The Attorney General would use the same procedures as are prescribed
for State attorneys general, and he would pay the recovery obtained 1n_liw
respective States, r their distribution to their eitizens or for appropriate
publie purposes determined by such States,

In bringing actions on behalf of the citizens of varions States, the Attorney
General would be permitted to offset the administrative costs of litigation
against any recovery. This wounld be done pursuant to regulations approved by
the Comptroller General of the United States, in order to assure equitable and
sound accounting procednres, Any amounts so deducted are to be deposited by
the Attorney General in a special fund and, subject to an appropriation, for
u=e only for activities anthorized in this new legislation. The legislation in this
regard seeks to prevent unfair finanecial burdens from being imposed on the
attorney general ; to initiate a program of expanded antitrust enforeement that
would pay its own way: and to provide incentives to the antitrust enforeers,
both the Federal and State.

Sections 415 wonld deal with treble damage recoveries in respect to federally-
funded state programs. The various State attorneys genernl would be permitted
to bring treble damage actions for the entire amount of overcharges or other
damages that were sustained in connection with the State-operated program.
However, the United States would be entitled to secure eqguitable reimburse-
ment, by administrative means, so that it too would be made whole for the
antitrust vielation. Moreover, the Attorney General of the United States would
be authorized to intervene in any sueh action to protect the interests of the
United States from being eompromised, and, in appropriate circumstances, he
wonld be permitted to sue on behalf of any State unable or otherwise failing
to bring a suit in regard to a federally funded program adversely affected by
antitrust violations,

Mr. Horenixsox. My, Chairman, 1 thank you. I have no prepared
opening statement at these hearings. T have read Mr. Kauper’s pre-
pared statement with a great deal of interest, and I find it informative
but I do not at this time desire to take any position at all upon this
legislation, either for or against it.

I, apart from the merits of the bill itself, T think we should. or at
least let me e Xpress my doubt about the urgeney of the bill at the pres-
ent time in view of the matter which is so plminmm anfly before this
Judieiary Committee at the present fime and it seems to me as though
we ought to be spending all of our time on that matter to get it over
with, except for very urgent legislation which, as T say, Mr. Chairman,
at this time I do not quite comprehend the urgency of this bill.

Chairman Ropixo. Mr. Kauper,

TESTIMONY OF THOMAS E. KAUPER, ASSISTANT ATTORNEY
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE

Mr. Kaveer. Thank yvou, Mr. Chairman. T have, as vou know, a
rather lengthy statement, and 1 will, rather than trying to read all of
it. read selected portions of it and try to keep yon advised as to what
page T am on. unless you prefer that I read the entire stateme nt.

Chairman Ropixo. No. We will have the statement inserted in the
record and I am sure every member, if he has not read it, will read it.

Mr. Kaveer. Thank you, Mr. Chairman.

I am pleased to respond to the committee’s invitation to testify
on H.R. 12528, a bill to permit the several States to seek redress for
their eitizens and political subdivisions for damages suffered as a result
of violations of the antitrust laws. H.R. 2528 would work major
changes in this area.
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This is a relatively short bill, as proposed legislation goes; its size,
however, is no measure of its potential importance. The provisions of
this bill, if enacted into law, would be likely to have a dramatic im-
pact on State activity under the antitrust laws. The issues here are
difficult as well as important : there are countervailing considerations
which must be balanced hefore a reasoned judgment is possible.

Section 4 of the Clayton Act now provides that any person injured
in his business or property as a result of a violation of the antitrust
laws may bring an action to recover three times the damages suffered.
Section 4 has been interpreted to include a State in the definition of
person, and thus a State may clearly maintain an action in its propri-
etary capacity for any damages suffered. There seems no logieal reason
why a State could not also bring such an action. nnder rule 23 of the
Federal Rules of Civil Procedure. as the representative of all persons
similarly situated, and in fact the courts have generally allowed such
actions where the other criteria of rule 23 are met.

There are, however, some questions whether this procedure, even
if available, is sufficient to enable the States to protect their citizens
from antitrust violations. As a result, States have in recent times tnrned
to an alternative procedure that of suit in their historical role of
parens patriae. Recent judicial decisions have, however, restricted the
rights of States to bring such actions.

The States have attempted to move as parens patriae in two different
ways. First they have sought to sue on hehalf of all injured citizens
of the State; second they have songht to recover damages to the gen-
eral economy of the State. In Hawaii v. Standard (il the Supreme
Court held that section 4 of the Clayton Act did not authorize a State
to sue for damages to the general economy of the State basically be-
cause such injury even if proven did not qualify as injury to its “busi-
ness or property” as required by the statute. The court specifically
did not rule on whether Hawaii could sue parens patriae on behalf
of its injured citizens; such a claim had originally been made by
Hawaii and dismissed by the district court but that issue was not he-
fore the Supreme Court for its review.

However 1 year later in California v. Frito-Lay the Ninth Cireuit
Court of Appeals held that a parens patriae action by California to
recover damages sustained by its citizens while possibly desirable and
perhaps even essential “if antitrust vielations—of particular kinds—
are to be rendered unprofitable and deterred™ was not justified by the
historical recognition of the parens patriae role of States in this coun-
try and thus could not be upheld in the absence of specific statutory
authorization. The court of appeals however explicitly made no
findings on the desirability of such an anthorization. leaving that to
the legislature “where careful consideration can he given to the con-
ditions and procedures that will suffice to meet the many problems
posed by one’s assertion of power to deal with another’s property
and to commit him to actions taken in his behalf.”

H.R. 12528 seeks to remove these limitations on the ability of States
to act in their role of parens patriae. The first provision of subpara-
graph (a) (1) of new section 4C would provide that a State could
seek to recover damages sustained by its eitizens in an action brought by
the State as parens patriae. Such an action by the State would not be
a class action as such, and would not be subject to rule 23 requirements.
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We support the basic concept embodied in this provision of ILR.
12528. The alternatives are either no actions on behalf of individual
consumers or actions brought as class actions under rule 23, While the
provisions of rule 23 have yet to be aunthoritatively interpreted, there
are indications that the rule 23 class action may not be the optional
vehicle by which the primary purposes of section 4—affording a cause
of action to others that will both supplement the enforcement activi-
ties of the Federal Government and serve as an additional deterrent
against future antitrust violations—can be accomplished.

There can be no doubt that the treble damage remedy provides a
strong deterrent, especially against price-fixing and other hardcore per
se offenses. This damage remedy has been particularly effective in cases
involving large purchases, for these plaintiffs are likely to have de-
tailed evidence, a sufficiently large economic stake to bear the inevitable
risks of a lawsuit. and the resources to meet the apparently inevitable
costs of protracted and complex litigation. However, the remedy has
been less effective in eirenmstances involving multiple transactions of
relatively small size, particularly purchases by ultimate consumers of
produects that may cost as little as 25 or 30 cents. There, records are not
likely to be available, individual claims will be small, and the claimants
less likely to have either the sophistication or resources necessary to
prosecute their individual claims.

Rule 23 was seen by some as a possible answer to this problem. In
fact, it has not provided to be the panacea sought by some for a variety
of reasons. Foremost among these, in my opinion, is that it was not
drafted for the purpose of facilitating the type of litigation we are
here discussing. Rule 23 was intended to provide a method of con-
solidating multiple lawsuits, to make one case where there were many.
Tn those situations involving multiple small claims, there are—in the
absence of rule 23 or something similar—rather than many Federal
cases, likely to be none. In fact. in those situations, rule 23 may en-
courage suits where otherwise none would be brought but. because the
rule was not drafted with this type of litigation in mind, it is not sur-
prising that various provisions of rule 23 have sometimes been inter-
preted in ways which hamper the maintenance of such actions.

T believe that there is a need for the availability of a method by
which damages can be recovered where antitrust violations have cansed
small individual damages to large numbers of citizen-consumers. With-
ont such a procedure, those antitrust violations which have the broad-
est scope and, often, the most direct impact on consumers, wounld be
the most likely to escape the penalty of the loss of illegally obtained
profits. Those whose injuries were too small to bear the burden of com-
plex litigation wonld have no effective access to the courts. As a result.
the goal of deterrence songht by the ('lavton Act would be frustrated
in those situations where damages fall directly on small consumers or
purchasers. Tt may be that rale 23 will yet prove to be an appropriate
vehicle for the resolution of such claims. The Supreme Court’s decision
in Figsen v. Carlisle & Jacquelin. now pending. will provide a strong
indication as to the future viability of rule 23 as a vehicle for antitrust
class actions by consumers.

In the meantime. however. statutory grant of power to the States
to bring actions as parens patriae on behalf of the State’s citizens may
be both desirable and useful. There are, however, several significant
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issues which I believe must be carefully considered by this committee
before it reaches that judgment.

The first is the question of potential duplicative recovery. It is clear
that the possibility of duplicative recovery was one of the reasons for
the court of appeals decision in California v. Frito-Lay.

If the Congress determines, as it could rat ionally do, that a State is
an appropriate and adequate representative of consumer interests, it
must also decide whether those represented in such an action should be
individual consumers or all purchasers, including businesses, corporate
and otherwise. I believe that such an action should be limited to in-
dividual consumers, since they would be most likely to not have the
resources and potential claims to initiate their own actions, It would
also seem that such actions should be undertaken by the States only
when a substantial portion of their citizen-consumers are affected. This
will have the dual purpose of limiting State actions under this legisla-
tion to those situations most likely to be difficult to maintain under
existing procedures, and focusing State activity on the most wide-
spread violations. Tt would also help to alleviate the double recovery
]I!'uilIl'[J}.

Consideration must also be given to limit ing duplicative litigation
by the citizens of any State which has brought an action under this
legislation. This could—and perhaps, to be workable, must—go so far
as to prohibit all actions by represented consumers, and to provide that
such consumers shall not be included in any broader action initiated
or maintained by someone not represented by the State through such
an aciion.

The second major question was the relationship with the statutory
right of the States to bring an action as parens patriae and the pro-
visions of rule 23. Rule 23 sought to deal with many issues which
would also be raised by a parens patriae provision such as that con-
tained in H.R. 12528,

HLR. 12528, by setting out standards for the resolution of these
issues in the antitrust context, seeks to answer the potential questions
without reference to rule 23.

Finally, this committee shonld consider whether, without a full
reassessment of the treble damage provisions and their role in anti-
trust enforcement, actions such as those which wonld be anthorized
by HL.R. 12528 should be available for violations of such antitrust
statutes as section 7 of the Clayton Act—that is, the anti-
merger statute—and the Robinson-Patman Act. The notion that
aggregated damage actions for violations of those statutes could be
undertaken by a State for its consumers raises the possibility of a
quantum jump in damage exposure which would be difficult to
measure and which T am not convinced would be justifiable. In any
event. it is a matter which deserves serious study.

Paragraph (b) of new section 4! is intended to remove the un-
certainties as to the validity of certain methods of establishing and
measuring damages in those cases initiated by States on behalf of in-
Jured citizens. On the merits, the standards suggested seem to us
appropriate ones. There is little doubt that scientific methods of
measuring damages through statistical sampling and other devices
are available. In addition, at least in the context of Sherman Act
violations, we see little merit in the proposition that one whose anti-
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trust liability is established is entitled to retain the proceeds of his
illegal acts, absent a definitive showing by each individual damaged
of both that fact and the precise amount of injury. A person or corpo-
ration whose hardcore violation of the Sherman Act has been estab-
lished is the equivalent of a thief; he has obtained money from per-
sons that he had no right to take. The questions of whether that
money should be denied him, and to whom it should go, seem separable
and not necessarily dependent issues,

In an action where the State is representing its damaged citizens,
the State would seem—as the bill provides—to be an appropriate
receiver of the damages, subject to the rights of all damaged parties to
claim their pro rata share. Finally, to the extent that any moneys
recovered are not fully claimed by injured individuals, the use of the
fund according to State Jaw or pursuant to the doctrine of ey pres
under the direction of the district court seems to me to be the most
appropriate provision imaginable. The Department supports new
section 4C (b).

Subparagraph (a) (2) of new section 4C' would provide that a State
can also bring an action as parens patriae for damages “to the general
economy of that State or any political subdivision thereof.” This pro-
vision seems clearly intended to respond to the Supreme Court de-
cision in Hawaii v, Ntandard Oil.

H.R. 12528 would remove the statutory impediment to such suits
discerned by the Court in that case. It would not. however. deal
with what the court in Hawaii saw as the danger of duplicative
recoveries inherent in the allowance of such an action, The only
effective guard against such a possibility would be for the Congress
to make clear, perhaps in legislative history. that damages recover-
able by such an action should be limited to those arising from illegal
actions shown to have adversely affected the State’s economy or re-
tarded its economic development in some way independent from or
in addition to the damages suffered by consumers located within that
State. In those situations where a State can show an interest inde-
pendent from that of particular citizens. or perhaps in situations
where damage to the general public which may not be individually
compensable can be shown, the danger of duplicative recovery would
be lessened or eliminated.

Even assuming that the potential for duplicative recovery can be
ameliorated, T have serious reservations about the creation of this
new right of action. Let me emphasize that I am now speaking only
about the provision dealing with the general economy of the State.

Generally, T believe that provable damages resulting from an anti-
trust violation should be recoverable at law. The right of action
created by subparagraph (a)(2). however, if broadly construed,
could conceivably expand the antitrust damage exposure of indi-
viduals and companies in an almost unlimited fashion. Damages in
such an action would seem to be inherently difficult to quantify and.
depending on the scope given to the action by judicial interpretation,
perhaps unforeseeable even by the most astute businessman. I have
some problem with the spectre of massive recoveries based upon
nnquantifiable and perhaps totally unforeseeable damages multiplied
by three. In addition, of course, if the worse would come to pass. the
possibility would arise of damages on a scale, wholly unrelated to




the wrongdoer’s gain, that would result in significant impairment
to the viability of those firms from whom such damages were re-
covered. Such a result in itself could have anticompetitive conse-
quences, since only the largest firms involved in a given violation
might survive the financial pressure of such damage awards.

Let me turn now to new section 4. Under this section the Attorney
General once he has brought a damage action under section 4A of the
Clayton Act would be required to notify any State which he “has
reason to believe” would be entitled to bring a similar action—pre-
sumably under new section 4C of this bill—that “would probably
lead to a substantial recovery of damages.”

Once the Attorney General has made these difficult judgments,
and following any notification, those States notified would have 90
days to decide whether they should file such an action. This would
place a substantial burden on the States, since the complexity of such
cases may well make the 90-day period wholly inadequate for proper
analysis of their rights, responsibilities, and possibilities of success.
This would be especially true for smaller States, with fewer resources
available in State attorneys general offices,

Finally, should those States notified either fail or decline to bring
such an action within that 90-day period, the Attorney General is di-
rected to institute an action, as parens patriae, in place of the State.
Such a requirement could create serious problems. The State may
have declined to sue because it concluded there was not a sufficient
legal basis for such an action, a conclusion not necessarily inconsistent
with the Attorney General’s previous finding that he had “reason to
believe” the opposite. This provision, since it removes all diseretion
from the Attorney General. could very well require the institution
of lawsuits which are not justified by any conclusion of probable
liability or reasonable likelihood of success, In addition to the poten-
tial conflict between the Attorney General’s duties under this proposed
section and his inherent responsibilities as a lawver and an officer of
the court, this provision could result in increased pressure on an al-
ready overcrowded judicial system which is neither required nor, in
the final analysis, warranted.

More importantly, even if those problems outlined above were
either soluble or solved, new section 41 could place impossible burdens
on an already undermanned Antitrust Division.

In addition, this procedure may well create disincentives for those
States which do not now have substantial antitrust enforcement pro-
grams to implement such activities.

For these reasons, we oppose the inclusion of new section 4D in
this legislation.

New section 4F would permit a State to recover treble damages for
the entire amount of overcharges or other damages sustained in con-
nection with any federally funded State program. The United States
would be permitted to intervene in any such action to protect its inter-
ests in the fund in issue, and would be empowered to bring an action
on behalf of any State which fails or declines to sue within 90 days
of a notification from the United States that probable cause for such
a State action exists. The United States would be entitled to claim
reimbursement of its equitable share of any damages recovered by a
State under this section. We assume the latter wonld be the Federal
contribution, untrebled.




We believe that a State should have the right to recover treble dam-
ages for all injuries it suffers as a vesult of antitrust violations, regard-
less of how the State programs were funded. Such a position seems
most consistent with the primary purpose of section 4—to create in-
centives for private actions. Such private actions are significant deter-
rents to future violations, and it should make no difference that a por-
tion of funds which financed the injured program came from the
Federal Government. This position is, incidentally. not inconsistent
with section 4A of the act. Section 4A merely limits the United States
to the recovery of actual damages, and implies no limitation on the
rights of private parties [including States] to recover treble damages
that is based on the source of funds or revenues with which the injured
activity was financed.

In your invitation to me to testify you also asked for a discussion
of the manner in which the Antitrust Divison acquires, evaluates,
and disseminates information concerning anticompetitive practices.
Obviously, the Division receives information from varied sources, in-
cluding a not insubstantial number of complaints from businessmen or
consumers who feel they have been injured. The Division also develops
and analyzes economic data, largely through its Office of Economie
Policy, with the purpose of identifying those areas of the economy
which show indications of interference with free market allocation or
pricing functions. We frequently conduct informal investigations
which rely on voluntary compliance with requests for information.
The most commonly used investigatory tools, however, are the grand
jury and the civil investigative demand as authorized by the Anti-
trust Civil Process Act.

The grand jury is an important investigatory tool, but its nseful-
ness is limited to those situations in which we have reason to believe
a eriminal violation of the antitrust laws may have ocenrred. In fact,
court decisions have made it clear that a grand jury cannot be pur-
posely utilized to investigate and prepare a civil action. Thus. since
the majority of onr investigations and cases are civil cases, the grand
jurv is of limited value in many situations.

The CID, or civil investigative demand, is potentially a very useful
investigatory tool. As it stands now, however. the CID is limited to
the production of documents, and then only from persons under inves-
tigation. Tt cannot be used to compel testimony, nor can it be utilized
against persons not under investigation, even if they may have in-
formation highly relevant to the investigation. At least one conrt de-
cision has also raised doubts as to the propriety of using a CID when
the investigation is centered on ineipient conduct, snch as a proposed
merger.

The administration has approved legislation to be submitted to the
Congress which would extend the Antitrust Civil Process Aet (1) to
cover persons (inelnding natural persons) in addition to those under
investication, who may have information relevant to a particular anti-
trust investigation, and (2) to permit the service of written interroga-
tories and the taking of oral testimony. This proposal would also re-
move any doubt that CIT)s mav issue to require information relatine to
incipient violations and specifically provide that evidence obtained
throuch the use of CTD’s may be used in investigations and cases in
addition to the specific investigations to which the CID relates and any
case resnlting therefrom.
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No field of litigation involves facts more complex and records more
extensive than are found in the Government’s antitrust cases. The
task of amassing the voluminous data essential to successful antitrusi
enforcement is of considerable magnitude. Insofar as it went, enact-
ment in 1962 of the Antitrust Clivil Process Act provided a signal bene-
fit to the Government’s civil investigations by anthorizing production
of relevant documents from corporations, associations, partnerships,
or other legal entities not natural persons, under investigation. But the
Imul itions on the scope of the demand have left the act far from meet-
ing essential investigatory needs of the Department’s Antitrust Divi-
sion.

This proposal would simply make available to the Attorney Gen-
eral the same antitrust investigatory powers in civil investigations that
he now has in eriminal investigations, and provides him with authority
similar to that of the Federal Trade Commission. Enls arged discovery
would not only materially assist investigation of facts leading to de-
cisions on the filing of civil actions, but will facilitate the reaching of
decisions on whether to resort to grand jury proceedings.

Let me skip page 29, Mr. C h‘mm an, which contains a discussion of
the limitations on disclosure of material gathered by C'ID and grand
jury process.

You also asked for a discussion of the Antitrnst Division’s plans to
deal with shortage situations and the competitive problems that oc-
casionally arise from such umditinns. The Division is keenly aware of
the shorfage situations that exist in some areas of the economy, not
only in oil but also in such diverse commodities as chemicals and paper.
We have received a number of complaints which seem to relate to short-
age conditions and we will continue to investieate any such complaints
we receive. I should point out that many of the shortage sitnations we
are facing today have been aggravated, if not created, by the existence
of price controls. Without ||||ulv|m;_r with the merits of a decision
which. on balance. might favor controls over the price of certain com-
modities at certain times, there is no doubt that the existence of such
controls can discourage production, encourage exports to noncontrol
areas, or in other ways directly affect the avallnhillt_\' of the product,
sometimes to the point of shortage. The elimination of price mn!ml-
is, of course, itself a step toward reducing shortages and the resultant
temptation to use control over supply in times of shortage to gain un-
fair competitive advantages.

Finally, you asked about the applicability of merger law to energy
conglomerates. The short answer, of course. is that section T of the
Clayton Act is applicable to all corporations, whether conglomerate
or not. Of course, the more diversified the companies. frequently the
more difficult it is to show the probable lessening of competition that
violates section 7. In fact, however, the Antitrust Division has been
very active in the energy area, as has the FTC. For our part, there is
currently pending in the Supreme Clourt a ease involving the acquisi-
tion of United Electric Coa' Clo. hv Gereral Dynoamies Clorp.. a con-
solidation involving two major coal producers. And I might add. Mr.
Chairman, that the specific issue which is referred to in your inquiry
concerning, I take it, whether there is a broader energv market. may
be an issue in that case, which is under submission now.




The Department recently filed an action charging that various agree-
ments between Texaco, Ine., and Coastal States Gas Producing Co.
violated both section 1 of the Sherman Act and section T; that case was
concluded by the substantial abandonment of the challenged agree-
ments.

These examples are merely illustrations of the activity of the Anti-
trust Division in the energy area. Of course, this activity extends be-
vond mergers and acquisitions. Our enforcement activity includes in-
vestigation and analysis of competitive issnes involved in oil and
natural gas pipelines, nuclear power, international activities, and do-
mestic production, refining, and distribution of petroleum products.

It has become increasingly clear that the current energy shortage
vequires a coordinated antitrust enforcement effort. The o1l industry
is multinational in character, and decisions made in international mar-
kets may have substantial effects upon domestic markets. Strong
relationships between the production of various sources of energy—
natural gas, petrolenm, fissionable materials—are also evident. For
these reasons. the Antitrust Division is in the process of establishing
an energy unit, charged with the investigation of possible antitrust vio-
lations in the energy industry, conducting grand jury proceedings,
and preparing and trying antitrust cases. The work of the unit will be
related solely to energy concerns, specifically those arising from the
current energy shortage.

I hope, Mr. Chairman, this somewhat lengthy statement is responsive
to your invitation, and I stand ready to answer any questions you might
wish to put to me.

Thank you.

-

[ The prepared statement of Hon. Thomas E. Kauper follows:]

STATEMENT OF TuoMAs E. KAUPER, ASSISTANT ATTORNEY GENEBAL, ANTITRUST
IDIvIsION

I am pleased to respond to the Committee’s invitation to testify on H.R.
12528, a bill to permit the several States to seek redress for their citizens and
political subdivisions for damages suffered as a result of violations of the anti-
trust laws, HLR. 12528 would work major changes in this area.

Broadly, H.R. 12528 would grant to the States the right, through their re-
spective attorneys general, to sue for damages to citizens of that state as a resnlt
of antitrust violations, either through the device of a class action or in the role
of parens patriae, TLR. 12528 would also have a major impact on the establish-
ment and calenlation of damages in any such action. The bill provides that,
in such an action, the separate damages of each citizen need not be individually
proven, but those of all citizens of a State can instead be aggregated, and that
proof of damages may be made by various statistical or allocatory methods, The
hill further provides for methods of distribution of any funds recovered.

H.R. 12528 also provides that a State may bring an action, again in the role
of parens patrige, for damages from such violations fo the “general economy™
of the State.

Finally, ILR. 12528 contains two provisions directly involving the Attorney
General of the United States. The first, contained in New Seetion 4D, provides
that the Attorney General shall, in certain cirenmstances, notify the various
States of the possibility that those States may have an action for damages
arising from an antitrust violation. In the event of the failure of those States
<0 notified to bring such an action within a certain time period. the Bill further
provides that the Aftorney General shall himself initiate such an action, as
parens patriae for the citizens of that State. New Section 4D contains furfher
provisions governing the measure of damages and the distribution of monies
recovered in such suits brought by the Attorney General of the United States.




The second provision directly affecting federal interests is New Section 4E,
which provides for recoveries by states with respect to federally funded State
programs. The Attorney General is given the right to intervene in such actions,
and also is given the power to initiate actions on behalf of States which do not
do so under circumstances similar to those described above with respect to
New Section 4D. Provision is also made for allocating any monies recovered in
such an action.

This is a relatively short bill, as proposed legislation goes; its size, however,
is no measure of its potential importance, The provisions of this bill, if enacted
into law, would be likely to have a dramatic impact on State activity under
the antitrust laws. The issues here are difficult as well as important ; there are
countervailing considerations which must be balanced before a reasoned judg-
ment is possible. y

Section 4 of the Clayton Act now provides that any person injured in his
business or property as a result of a violation of the antitrust laws may bring
an action to recover three times the damages suffered. Section 4 has been inter.
preted to include a State in the definition of “person.” and thus a State may
clearly maintain an action in its proprietary capacity for any damages suffered.
There seems no logical reason why a State could not also bring such an action,
under Rule 23 of the Federal Rules of Civil Procedure, as the representative
of all persons similarly situated. and in fact the Courts have generally allowed
such actions where the other ceriteria of Rule 23 are met.} Judge Sirica's recent
decision in the Ampieillin litigation contains perhaps the most thorough expo-
sition on this point.

There are, however, some questions whether this procedure, even if available,
is sufficient to enable the States to protect their citizens from antitrust viola-
tions. As a result, States have in recent times turned to an alternative pro-
cedure, that of suit in their historical role of parens patriae. Recent judicial
decisions have, however, limited the rights of States to bring such actions.

The States have attempted to move as parens patriae in two different ways,
First, they have sought to sue on hehalf of all injured citizens of the State:
seecond, they have sought to recover damages to the general economy of the
State. In Hawaii v. Standard 0il* the Supreme Court held that Seetion 4 of
the Clayton Act did not authorize a State to sue for damages to the “general
economy” of the State, basically because such injury, even if proven, did not
qualify as injury to its “business or property” as required by the statute. The
Court specifically did not rule on whether Hawaii conld sue, parens patriae, on
behalf of its injured citizens: such a elaim had originally been made by Hawaii
and dismissed by the district court, but that issue was not before the Supreme
Court for its review,

However, one year later in Califorsia v. Frito-Lay,® the Ninth Cirenit Court
of Appeals held that a parens patriae action by California to recover damages
sustained by its citizens, while possibly desirable and perhaps even essential
“if antitrust violations [of particular kinds] are to be rendered unprofitable
and deterred” was not justified by the historical recognition of the parens
patriae role of States in this country and thus eould not he upheld in the absence
of specific statutory anthorization. The Court of Appeals, however, explicitly
made no findings on the desirability sneh an anthorization, leaving that to the
legislature, “where careful consideration can he given to the conditions and
procedures that will suffice to meet the many problems posed by one's assertion
of power to deal with another's property and to commit him to actions taken
in his behalf,”

HL.R. 12528 seeks to remove these limitations on the ability of States to act in
their role of parens patriae. The first provision of sub-paragraph (a)(1) of
New Section 4C would provide that a State could seek to recover damages
sustained by its citizens in an action brought by the State as parens patriae. Such
an action by the State would not be a class action as such, and would not be
subject to Rule 23 requirements.

We support the basic concept embodied in this provision of H.R. 12528, The-
alternatives are either no actions on hehalf of individnal consnmers, or actions
brought as class actions under Rule 23. While the provisions of Rule 23 have yet
to be authoritatively interpreted.* there are indications that a Rule 23 class

LIn re Ampicillin Antitrust Litigation. 55 F.R.D. 269 (D.D.C. 1972). afl'd suh nom.,
State of Illinois v. Bristol-Myers Co., 470 F, 24 1276 (D.r. Cir. 1972) » In re Antibiotic Anti-
trust Actions, 333 F. Supp. 278 (8.D.N.Y. 1971).

2405 1.8, 251 (1972).

474 F. 24 774 (9th Cir. 1073).

‘A case Involving Rule 23 =, however, currently pending in the TUnited States:
Supreme Court. Eisen v. Carlisle Jacquelin, No, 73-203 (argued Feb. 25, 1974).
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action may not be the optimal vehicle by which the primary purposes of Section
4—aflfording a cause of action to others that will both supplement the enforce-
ment activities of the federal government and serve as an additional deterrent
against future antitrust violations—ecan be accomplished,

Rule 23 is basically a procedural vehicle for the efficient and expeditious
resolution of multiple claims, As described by the Advisory Committee which
drafted the Rule, it was intended to provide

“economies of effort and expense, and promote uniformity of decision as
to persons similarly situated, without sacrificing procedural fairness or bring-
ing about undesirable results.” Advisory Committee Notes, Proposed Rules
of Civil Procedure for the United States District Courts, 39 F.R.D, 73, 102-
03 (1966).

Section 4 of the Clayton Act (along with Section 16), on the other hand,
were intended at least in major part to provide incentives to what have been
described as “private attorneys general” to bring actions in which they could
recover treble damages. This legislation was intended to, and 1 am convinced
does, serve as an additional and substantial deterrent to those contemplating
activities which might violate the antitrust laws., It has always been my im-
pression that the private action and treble damage provisions of the Clayton
Act demonstrate the strength and depth of the national commitment to com-
petition and a free marketplace,

There can be no doubt that the treble damage remedy provides a strong
deterrent, especially against price-fixing and other hard-core per se offenses.
This damage remedy has been particularly effective in cases involving large
purchasers, for these plaintiffs are likely to have detailed evidence, a sufficiently
large economiec stake to bear the inevitable risks of a lawsuit, and the resources
to meet the apparently inevitable costs of protracted and complex litigation.
However, the remedy has been less effective in circumstances involving multiple
fransactions of relatively small size, particularly purchases by ultimate con-
sumers of products that may cost as little as 25 or 30 cents. There, records are
not likely to be available, individual elaims will be small, and the claimants less
likely to have either the sophistication or resources necessary to prosecute their
individual elaims.

Rule 23 was seen by some as a possible answer to this problem. In faet, it
has not proved to be the panacea sought by some for a variety of reasons. Fore-
most among these, in my opinion, is that it was not drafted for the purpose of
facilitating the type of litigation we are here discussing. Rule 28 was intended
to provide a method of consolidating multiple lawsuits, to make one case where
there were many. In those situations involving multiple small claims, there
are (in the absence of Rule 23 or something similar) rather than many federal
cases likely to be none. In faet, in those situations, Rule 23 may encourage
snits where otherwise none would be brought but, because the Rule was not
drafted with this type of litigation in mind, it is not surprising that varions
provisions of Rule 23 have sometimes been interpreted in ways which hamper
the maintenance of such actions.

I believe that there is a need for the availability of a method by which dam-
ages can be recovered where antitrust violations have eaused small individual
damages to large numbers of citizen-consumers, Without such a procedure,
those antitrust violations which have the broadest seope and, often, the most
direct impact on consumers would be the most likely to escape the penalty of
the loss of illegally-obtained profits, Those whose injuries were too small to bear
the burden of complex litigation would have no effective access to the courts.
As a result, the goal of deterrence sought by the Clayton Aet wonld be frustrated
in those situations where damages fell direetly on small consumers or purchasers,
It may be that Rule 28 will yet prove to be an appropriate vehicle for the resolu-
tion of such claims, The Supreme Court’s decision in Eisen v. Carlisle & Jacquelin,
now pending, will provide a strong indication as to the future viability of Rule
23 as a vehiele for antitrust elass actions by consumers.

In the meantime, however, a statutory grant of power to the States to bring
actions as parens patriae on behalf of the State’s citizens may be both desirable
and useful. There are, however, several significant issues which I believe must
be carefully considered by this Committee before it reaches that judgment.

The first is the question of potential duplicative recovery. It is clear that the
possibility of duplicative recovery was one-of the reasons for the Court of
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Appeals decision in California v, Frito-Lay. Should the Congress authorize a
Stiate to bring an action as parens patriae for damages suffered by its eitizens,
and some of those citizens seek independent recoveries, individually or by class
action, the result could in effect be the doubling of already trebled damages,
HLR. 12328 as currently drafted contains no provision to deal with this pos-
sibility. If the Congress determines, as it could rationally do, that a State is an
appropriate and adequate representative of consumer interests, it must also
decide whether those represented in such an action should be individual con-
stuners or all purchasers, including businesses, corporate and otherwise. I he-
lieve that such an action should be limited to individual consumers, sinee they
wonld be most likely to not have the resources and potential claims to initiate
their own actions. It would also seem that such actions should be undertaken
by the States only when a substantial portion of their eitizen consumers are
affected. This will have the dual purpose of limiting State actions under this
legislation to those situations mest likely to be diffienlt to maintain under exist-
ing procedures, and focusing State activity on the most widespread violations.
It would also help to alleviate the double recovery problem.

Consideration must also be given to limiting duplicative litigation by the
citizens of any State which has brought an action under this legislation. This
could (and perhaps, to be workable, must) g0 so far as to prohibit all actions
by represented consumers, and providing that such consumers shall not be in-
cinded in any broader action initinted or maintained by someone not represented
by the State through such an action.

It ean be arguad (hae an absolute prohibition—without a chance to opt out as
i presently available in Rule 23 class action—would create due process problems,
I agree that the issue is far from clear, but I think a responsible argument can
he made that representation by a State of its ecitizens' interests, especially when
those interests involve a large number of small, poorly-defined individual ¢’aims,
is ndequate representation of the sort which insures due proeess to individun!
claimants, especially where those individnals would have a right to present their
claims against any fund eventually recovered by the State. Moreover, in the anti-
trust context, the private right of action afforded is a statutory right, and a statu-
tory right which waives the ordinary jurisdictional amount requirement for
aceess to the federal courts. Especially from an antitrust deterrence point of
view, it is difficult to justify preserving the theoretical rights of a few people
to bring individual actions if the result is the inhibition or total execlusion of the
great bulk of claims and the resulting immunization, as a practical matter, of the
wrongdoer and his illegal gains.

A second major question is the relationship between a statutory right of the
States to bring an action as parens patriae and the provisions of Rule 23. Rule
23 songht to deal with many issues which wonld also be raised by a parens patriae
provision such as that contained in H.R. 12528, In addition to the rights of ab-
sent parties which I have just discussed, the procedures by whieh claims should
be handled, the methods by which damages conld be established, and the subse-
(uent uses to which unelaimed recoveries could he put are all issues very much
alive in Rule 23 litigation today. H.R. 12528, by setting out standards for the res-
olution of these issues in the antitrust context, seeks to answer the potential
questions without reference to Rule 23. This may be the only feasil'e method of
dealing with these problems without becoming enmeshed in the full panop'y of
Rule 23 and its problems, but this issue, it seems to me, must be carefully con-
sidered by this Committee. The status of Rule 23 mav well he something that
should be the subject of future consideration by the Congress; the interface of
Rule 23 with this proposed legislation, however, must bhe part of this Committee's
study of H.R. 12528,

The second provision of paragraph (a) of New Section 4C, which wonld per-
mit States to sue as representative of a class consisting of all of its damaged
citizens, raises this issue directly. Except for whatever other provisions in this
Lill would apply to such an action, Rule 23 wonld apparently be applicable to
any such aetion ; this is the only provision of H.R. 12528 which appears directly
to embody Rule 23. The interface between Rule 23 and this provision may well
raise serious questions of interpretations, and thus create litigation opportunities,
which conld be avoided by deleting any reference to class actions or elass repre-
sentatives. The deletion of this langnage from subparagraph (a) (1) would, more-
over, not seem to create any disadvantages, since the States would have the right
to proceed in such situations as parens patriae in any event. In light of these
facts, we wonld suggest that sub-paragraph (1) of New Section 4C(a) be amended
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to delete the reference to class actions. The State would, of eourse, still be free to
bring individual actions, or even class actions under the provisions of Rule 23,
in its capacity as a purchaser of goods or services a4 procedure which has been
approved in a number of district courts to date and whieh I believe is not seriously
questioned.

Finally, this Committee should consider whet her, without a full reassessment
of the treble damage provisions and their role in antitrust enforcement, actions
such as those which would be authorized by, H.R. 12528 should be available for
violations of such antitrust statutes as Section 7 of the Clayton Aect and the Rob-
inson-Patman Aect. The notion that a regated damage actions for violations of
those statutes conld be undertaken by a State for its consumers raises the possi-
bility of a quantum jump in damage exposure which would be diffienlt to nmeasure
and which I am not convinced would be justifiable. In any event, it is a matter
which deserves serious study,

Let me turn now to paragraph (b), which deals with the measurement of
damages, This is one area whieh has proven to be of difficulty in actions involving
great numbers of small individunal elaims, which are the most likely kind of
tetipns to be encouraged by New Section 4C(a) (1). There iz considerable con-
troversy today, in class action ltigation and the literature arising therefrom,
about the propriety of various methods of ascertaining the proper amount of
damages to be recovered from one as to whom liability has been established.®

Pax b (b) of New Section 40 is intended to remove the unee niies
as to the validity of certain methods of establishing and measuring
in those oa

MLges
ses inifiated by States on behalf of injured citizens. On the merits,
Is suggested seem to us appropriate ones, There is little doubt that

hods of measuring damages through statistical sampling and other
are available® In addition, at least in the context of Sherman Act
we see little merit in the proposition that one whose antitrust liability
blished is entitled to retain the proceeds of his illegal acts, absent a
definitive showing by each individual damaged of both that fact and the precise
amount of injury. A person or e riation whose hardeore violation of the
Sherman Act has been established is the equivalent of a thief; he has obtained
money from persons that he had no right to take, The questions of whether
that money should be denied him, and to whom if should go. seem separable
and not necessarily dependent issues. The argument that aggregated damage
awards will allow damages to be awarded to those unwilling or unable to
assert their claims is not compelling, especially if a major goal of such actions
is deterrence. Moreover, who actually receives the money as a result of sueh an
action is secondary to the main goal of depriving the wrongdoer from retaining
the “poi of gold” resulting from his illegal acts, Assuming it can be adequately
established that a certain amount of monies were received by an antitrust
violator as a result of his violation, he should as a matter of policy be liable
to a forfeiture of that amonnt and whatever ineremental amount Congress may
decide is appropriate, to the henefit of all parties injured. In an action where
the State is representing its damaged citizens, the State would seem to be an
appropriate receiver of the damages, subject to the rights of all damaged
parties to elaim their pro rata share.

I do think it is appropriate to emphasize one point. It would seem highly
desirable, whether in a class action under Rule 23 or in a procedure such as the
one envisioned in New Section 4C(a) (1) of this bill, that all citizens for the
henefit of whom the State is acting have the opportunity to claim their share
of recovered damages prior to any other use or disposition by the State, regard-
less of the presence or absence of specific State laws. To the extent that this
is the intent of the bill, as I believe it is, it may be desirable to clarify sub-
paragraph (b) (2) of New Section 40 accordingly,

Finally, to the extent that any monies recovered are not fully claimed by
injured individuals, the use of the fund according to State law or pursuant to
the doetrine of ey pres under the direction of the distriet court seems to me to
he the most appropriate provision imaginable, The Department supports New
Section 4C(b).

#See, ez, Handler, “Twenty-Fourth Annual Antitrust Review,” 72 (ol. L. Rer. 1.
442 (1972) ; Freeman, *Class Actions from the Plaintiffs' Viewpoint.” 88 J. Adir L. Com.
401_400-412 (1972).

* We recommend inserting the word “or” between “statistical” and “sampling” In this
passage, since there may be other valid statistical methods besldes sampling that could
lie used to estimate damages.

41-525—74——3
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Sub-paragraph (a)(2) of New Section 4C would provide that a State can
also bring an action as parens patrige for damages “to the general economy of
that state or any political subdivision thereof.” This provision seems clearly
intended to respond to the Supreme Court decision in Hawaii v, Standard Oil.
There, the Court held that Section 4 of the Clayton Act did not anthorize a
state to sue for such damages, basically because such injury, if proven, did
not qualify as injury to its “business or property” as required by the statute.

HR. 12 would remove this statutory impediment, It would not, however,
deal with what the Court in Hawaii saw as the danger of duplicative recoveries
inherent in the allowance of such an action. The only effective guard agninst
such a possibility would be for the Congress to make clear, perhaps in legisla-
tive history, that damages recoverable by such an action should be limited to
those arising from illegal actions shown to have adversely affected the State's
economy or retarded its economic development in some way independent from
or in addition to the damage suffered by consumers located within that State,
In those situations where a state can show an interest independent from that of
particular citizens, or perhaps in situations where damage to the general publie
which may not be individually compensable can be shown, the danger of dupli-
cative recovery would be lessened or eliminated.

Even assuming that the potential of duplicative recovery can be ameliorated,
1 have serious reservations about the creation of this new right of aection.
Generally, I believe that provable damages resulting from an antitrust viola-
tion should be recoverable at law. The right of action created by subparagraph
in)(2), however, if broadly construed, could conceivably expand the anti-
trust damage exposure of individuals and companies in an almost unlimited
fashion. Damages in such an action would seem to be inherently diffienlt to
quantify and, depending on the scope given to the action by judicial inferpre-
tation, perhaps unforeseeable even by the most astute businessman. I have some
problem with the spectre of massive recoveries based upon unquantifiable and
perhaps totally unforeseeable damages multiplied by three. In addition, of
course, if the worse wonld come to pass, the possibility would arize of damages
on a scale, wholly unrelated to the wrongdoer’'s gain, that would result in
significant impairment to the viability of those firms from whom such damages
were recovered. Such a result in itself could have anticompetitive consequences,
gince only the largest firms involved in a given violation might survive the
financial pressure of such damage awards.

Let me turn now to New Section 4D. Under this section, the Atterney General,
onee he has brought a damage action under Section 4A of the Clayton Aect, wonld
be required to notify any State which he “has reason to believe” would be en-
titled to bring a similar action (presumably under New Section 40 of this
bill) that “would probably lead to a substantial recovery of damages.” Under
such language, the Attorney General is asked fo make judgments that will he
very difficult, both as to the possibility of liability of the prospective defend-
ants to the citizens of the several States and the substantiality of the potential
recovery in such actions,

Onee he has made these difficult judgments, and following any notification, those
States notified would have 90 days to decide whether they should file such an
action. This would place a substantial burden on the States, sinee the complexity
of such cases may well make the 90-day period wholly inadequate for proper
analysig of their rights, responsibilities and possibilities of sueeess, This would
be especially true for small States, with fewer resources available in State At-
torneys General offices.

Finally, should those States notified either fail or decline to bring such an
action within that 90-day period, the Attorney General is directed to institute
an action, as parens patriae, in place of the Stafe, Buch a requirement could create
gerious problems. The State may have declined to sue because it concluded there
was not a sufficient legal basis for such an action, a conclusion not necessarily
inconsistent with the Attorney General's previous finding that he had “reason
to believe” the opposite. This provision, since it removes all discretion from the
Attorney General, could very well require the institution of law suits which
are not justified by any conclusion of probable liability or reasonable likelihood
of sueeess, In addition to the potential confliect between the Attorney General’s
duties under this proposed section and his inherent responsibilities as a lawyer
and an officer of the Court, this provision counld result in inereased pressure on
an already overcrowded judicial system which is neither required nor, in the
final analysis, warranted.
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More importantly, even if those problems outlined ahove were either solulle
or solved, New Section 4D eould place impossible burdens on an already under-
manned Antitrost Division. It is reasonable to presume that the combination
of the short time period for State review and the strained legal resources of many
States would result in a significant portion of such cases reverting to the Attorney
General, who would be required by statute to institute suit. Even if all the
affected States but one determined to bring sumit, the Attorney General would
still have to sue on behalf of that one State, This could create intolerable bur-
dens, and it is conceivable that all or most of the Division’s resources would
have to be devoted to such eases, at the expense of eriminal enforcement, actions
against illegal mergers, and appearances before the varions regulatory agencies.

In addition, this procedure may well ereate digsincentives for those States which
do not now have substantial antitrust enforecement programs to implement such
activities, The fact that States ean recover treble damages under the Clayvton
Act in effect permits them to operate an antitrust enforcement program at little
or no cost to the taxpayer. Not only can the State recover its actual damages, but
additional monies which it ean use for more antitrust enforeement or, for that
matter, other public purposes, We favor this approach, for it sesms to us to
assure that there will be more enforcement personnel in the field seeking ont and
prosecuting antitrust violators. In fact, this is one of the basic purposes nnder-
lying Section 4—to provide the incentive for additional enforcement of the anti-
trust laws other than by the Federal Government, This is a likely result of New
Section 4C; New Section 4D could operate against that goal. For these reasons,
we oppose the inclusion of New Section 4D in this legislation.

New Section 41 would permit a State to recover treble damages for the entire
amount of overcharges of other damages sustained in connection with any fed-
erally-funded State program. The United States would be permitted fo intervene
in any such action to protect its interests in the fund in issue, and would be
empowered to bring an action on behalf of any State which fails or declines to
sue within 90 days of a notification from the United States that probable eanse
for such a State action exists” The United States would be entitled to claim
reimbursement of its equitable share of any damages recovered by a State nnder
this Section. We assume the latter would be the federal contribution, untrebled,

The current state of the law on this point is unclear. It has been argned that
allowing such recovery by States is in essence permitting treble damages for
injury to the United States, a notion arguably inconsistent with Section 4A of
the Clayton Act, which permits the United States to recover only actual damages
resulting from antitrust violations. On the other hand, the fact that the State
funded a portion of one of its programs with monies from the United States in-
stead of from tax revenues or other sources does not change the fact that the
damages suffered were suffered by the State,

We believe that a State shonld have the right to recover treble damages for all
injuries suffered by a State as a result of antitrust violations, regardless of how
the programs were funded. Such a position geems most consistent with the pri-
mary purpose of section 4—to create incentives for private actions. Such private
actions are signifieant deterrents to future violations, and it should make no
difference that a portion of the funds which financed the injured program come
from the federal government. This position is, incidentally, not inconsistent with
Section 4A. Section 4A merely limits the United States to the recovery of actnal

n “and implies no limitation on the rights of private parties (including
States) to recover treble damages based on the source of funds or revenues with
which the injured activity was financed.

While we support the inelusion of New Section 4E, we wonld suggest eertain
changes in langnage. First, we would snggest that it be expressly stated that, in
those instances where the United States should initiate an action for a State
under New Section 4E, the United States conld recover for the State the same
amount of damages that the State could if it sned. Second, we wonld suggest that
the references to regulations be deleted, and replaced with a provision that pro-

T While the language of New Sectlon 4F Indleates that the United States would not he
required to bring such an actlon, we think it should be expressly stated that the Tnited
States Is under no obligation to exercise the power granted by New Sectlon 4F. We
wonld oppose, for many of the same reasons stated in our disenssion of New Section 4D,
any language which could be interpreted as requiring actlon by the United States
shoulidl States decline or fail to bring their own suits.

# One issue that should be clarified is the effect, if any. that action taken nnder New
Section 4E would have on the right of the United States to bring its own action based on
a federal contribution to a State program.




vides for the reimbursement of the United States for its expenses, if any, in
prosecuting an action under 41, under the direction of the District Court.

In your invitation, you also asked for a discusgion of the manner in which
the Antitrust Division acquires, evalnates, and disseminates information con-
cerning anticompetitive practices, Obviously, the Division receives information
from varied sources, including a not insubstantial number of urln}ri:lllh from
businessmen or consumers who feel they have been injured, The Diy m also
develops and analyzes economice data, largely through its Office of Economic
Policy, with the purpose of identifying those areas of the economy which show
indications of interference with free market allocation or pricing funections.
We frequently condunet informal investigations swhich rely on voluntary ecom-
plinnce with reguests for information. The most commonly used investigatory
tools, however, are the grand jury and the Civil Investigative Demand as author-
ized by the A nst Civil Process Act.

T] and is an important investigatory tool, but its usefulness is lim-
ited to those untions in which we have reason to believe a eriminal violation of
the antitrust laws may have oceurred. In fact, court decisions have made it
clear that a g 1 jury cannot be purposely utilized to investigate and prepare
a civil action. 18, sinee the n rity of our investigations and cases are
civil eases, the grand jury is of |1|=|:rn'li value in tny situations.

The CID is potentially a very useful investigatory tool. As it stands now,
however, the CID is limited t he production of documents, and then
from persons under invest ion., It cannot be nsed to compel testimo
can it be utilized against persons not nuder investigation, even if they m
information highly relevant to the investigation. At les one court ded
also raised doubts as to the propriety of a C'ID whe lie investigation is cen-
tered on incipient conduet, such as a proposed merger.

The Department his pre :';[."1--] legislation to be submit to thizs Committee
which would extend the coverage of the Antitrust Ciy ‘rocess Act o
include persons (includiz natural persons) in addition to those under

..-t|, who may have information relevant to a particular antitrust i

and (2) to permit the service of written interrogatories and the taking

testimony. This propos=al would alse remove any doubt that CIDs may
Issue to 1|~q|||r|[t information rel 111 - to inciplent violations and speci ly pro-
vide that evidenee obtained throu e use of CIDs may be used in invest ons
and eases in addition to the specific investigations to which the CID relates and
any » resnlting therefrom.

No field of litigation involves facts more complex and records more extensive
han are found in the Government's antitrust cases, The task of amassing the
voluminons data essential to successful antitrust enforcement is of considerable
magnitude. Insofar as it went, enactment in I‘l!"' of the Antitrust Civil Process
Act provided a signal benefit to the Government’s eivil investigations by author-
izing production of relevant documents from corporations, associations, part-
1 r-hi:»-'. or other legal entities not natural persons, under investigation. But
the limitations on the scope of the Demand have left the Aet far from meeting
essential investigntory needs of the Department’s Antitrust Division.

This proposal would simply make available to the Attorney General the same
antitrust investigatory powi in civil investigations that he now has in eriminal
11|\|-~|1,:.=lmn- and i‘rmuiu' him with authority similar to that of the Federal

1de Commission, Enlarged discovery would not only materially assist inves-
tieation of faects leading to decisions on the filing of civil actions, but will facil-
itate the reaching of decisions on whether to resort to grand jury proceedings.

Insofar as dissemination of information is concerned, the Department is fre-
quently limited by both statutory and policy considerations on what kind of
information may be disseminated. For example, the Federal Rules of Criminal
Procedure, specifically Rule 6(e), expressly forbid the dissemination of informa-
tion obtained by a grand jury in the course of its lll\f"—-II"‘lllllTl other than in a
enb=equent judicial proceeding or by order of the Courf. Similarly, the Anti-
trust Civil Process Act, 15 U.S.C. §1313(¢), restriets the availability of in-
formation obtained through the use of a Civil investigntive Demand. Poliey con-
gideration argue against the announcement of pending investigations or access
to investigatory files, especially when such announcements or access might in
some way ]IE'i‘ibllnl'i' the conduet of the investigation, adversely affect the parties
under investigation, or expose individuals or firms which provide information
to the Division to harassment or reprisals.

e United .\J'ufrﬁ' v. Union Oil Company of Californiao; 343 I". 2d 29 (9th Cir. 19635).




Where these restrictions are not applicable, the Department has been and
remains willing to assist other public agencies to the greatest extent possible.
This is especially so for state enforcement agencies, The Department makes
every attempt to assist state antitrust agencies,'® although the pressure on ouar
resources undoubtedly limits our ability to provide as much help as either
the State agencies or the Department would desire.

You also asked for a discussion of the Antitrust Division's plans to deal with
shortage situations and the competitive problems that occasionally arise from
such conditions. The Division is keenly aware of the shorfage situations that
exist in some areas of the economy, not only in oil but also in such diverse com-
modities as chemicals and paper. We have received a nunmber of complaints
which seem to relate to shortage conditions and we will continue to investigate
any such complaints we receive. 1 should point out that many of the shortiage
gituations we are facing today have been aggravated. if not created, by the
existence of price controls. Without quarreling with the merits of a decision
which on balance, might favor controls over the price of certain commodities
at certain times, there is no doubt that the existence of such controls can dis-
courage production, encourage exports to non-control areas, or in other ways
direetly affect the availability of the product, sometimes to the point of short-
age. The elimination of price controls is a step toward reducing shortages and
the resultant temptation to use control over supply in times of shortage to gain
unfair competitive advantages.

Finally, you asked about the applicability of merger law to energy con-
glomerates, The short answer, of course, is that Section T of the Clayton Aet
is applieable to all corporations, whether conglomerate or not. Of conrse, the
more diversified the companies, frequently the more difficult to show the
probable lessening of competition that vielates Seetion 7. In fact, however, the
Antitrust Division has been very active in the energy area, as has the FTC.
For our part, there is eurrently pending in the Supreme Court a case involving
the acquisition of United Electric Coal Companies by General Dynamics Cor-
poration, a consolidation involving two major coal procedures.” The Depariment
recently filed an action charging that various agreements between Texaco, Ine,,
and Coastal States Gas Producing Company violated both Section 1 of the
Sherman Aet and Section 7; that case was concluded by the substantial abandon-
ment of the challenged agreements.™®

These examples are mervely illustrations of the activity of the Antitrust
Division in the energy area. Of course, this activity extends beyond mergers
and acquisitions. Our enforcement activity includes Investigation and analysis
of compefitive issues involved in oil and natural gas pipelines, nuclear power,
international aetivities, and domestic production, refining, and distribution of
petrolemn produets,

It has become increasingly clear that the eurrent energy shortage requires a
coordinated antitrust enforeement effort. The oil industry is multinational in
character, and decisions made in international markets may have substantial
effects npon domestic markets. Strong relationships between the production of
vilrions sources of energy—natural gas, petrolenm, fissionable material—are
also evident. For these reasons. the Antitrust Division is in the process of
establishing an Energy Unit, charged with the investization of pussible antitrust
violations in the energy industry, condueting grand jury proceedings and pre-
puring and trying antitrnst cases. The work of the Unii will be related solely
to energy concerns, specifically those arising from the eurrent energy shortage.

I hope this somewhat lengthy statement is responsive to yoor invitation, and I
stand ready to answer any questions vou might wish to ask,

Chairman Ropixo. Thank you very much. Mr. Kauper. Your state-
ment is certainly very helpful to the committee. and recognizes that
this is breaking a new field and getting into a new area of which I
am sure many of us will ask many questions, Not withstanding the

" For example, within the past year we have filed briefs amieus curiae in support of
state plaintiffs in a number of cases, ineluding In re Master Key Litigation, 1973 CCH
Trade Cases § 74, 680 (M.D. Conn. 1978): In re Ovordinated FPretrial Proceedings in
Weatern Liquid Asphalt Cases, Alaska v. Standard 0il Co. of California, 1973 CCH Trade
Cazes § 74, 733 (C.A. 9, 1973), cert, denled 42 U.S.L.W. 3450, (T.B. Feb. 19, 1974) : and
North Carolina v. Chas, Pfizer & Co., Ine., Civil Action No, 2287 (E.D.N.C. July 25, 1973).

1t United States v. General Dynamics Corp., No. 72-402 (argued December 9, 1973).
19‘3 I".8. v. Teraco, Inec,, 73 Cly. 2608 (S.D.N.X., final judgment entered Janunary 23,

T4).
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fact that my colleague, whose judgment I always do respect, feels
that the matter may not be urgent, nonetheless I do consider at this
time there has got to be a beginning. I think that your statement
clearly indicates the need for the legislation’s availability to States,
at least in some arveas. This need, as has also been indicated, raises
vital questions. I have been in communication with some of the at-
torneys general of different States, and they have indicated, although
they do not quite completely support the legislation, their comments,
that they are supportive in principle. I think it is vitally necessary
that we explore this matter in order to determine what we should do
in order to resolve the problem.

So I am happy to point out a statement which is in your prepared
statement but which you did not read, on page 9: “Without such a
procedure, those antitrust violations which have the broadest scope,
and often, the most direct impact on consumers, would be the most
likely to escape the penalty of the loss of illegally obtained profits.”

It seems to me this certainly does direct itself to some of the areas
that are of direct concern to us, and certainly of major concern to the
consuming public that I think we ought to be able to deal with.

Of course, I wholeheartedly agree with that statement, and this
is one of the reasons why we developed this legislation. With this
beginning, we may be able to find that vehicle that will be the proper
vehicle for us to undertake action to do equity and to do justice in
some of these instances requiring congressional action.

Now, Mr. Kauper. on page 10 of your statement. you raise. and
T quote: “The possibility of duplicative recovery,” of which you say:.
“Should the Congress authorize a State to bring an action as parens
patriae for damages suffered by its citizens, and some of those citizens
seek independent recoveries, individually or by class action, the result
conld in effect be the doubling of already trebled damages.”

Of course, you talk there about a possibility. T suppose we might
agree that certainly all things are possible. The question is whether or
not there isn’t something that we should do about a sitnation like
this even though this possibility might occur and whether or not we
can deal with that possibility.

In the first instance, your possibility assumes a recovery by a
State under the legislation we are considering, doesn’t it.?

M. Kaveer. T think that is correct ; yes, sir.

(‘hairman Ropr~xo. Would you say, Mr. Kauper. that there is any-
thing that adds new law to accepted doctrine of res judicata and collat-
eral estoppel ¢

Mr. Kavreer. No. Mr. Chairman. there i nothing in the bill which
really addresses those issues. Obviously, the law remains as it now is
on those issues.

I think that the question, however, may well remain as to the extent
to which this action brought by the State would be viewed as having a
binding effect on those citizens who are deemed to be represented.

I think that the possibility of conflict here, Mr. Chairman, that is,
of possible double recovery, probably is not very real between an in-
dividual action by a consumer and such an action by the State. I don’t
think the former action is ever likely to be brought.

I believe that there are. however, as you know, rather strong incen-
tives for the bringing of private class actions, and T think it is in that
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field that there is a possibility, at least, that one might encounter the
problem of duplicative recovery. Now, whether that could be handled
under existing law. such as estoppel notions, through consolidation,
or with a variety of other devices, is not clear. This is particularly true
since the action here, and 1 am now speaking about the action by the
State on behalf of its consumers, is not in and of itself governed by
rule 23. T think the possibility exists, in other words, that some of the
same kind of problems that the courts have struggled with in interpret-
ing rule 23 could exist here. Obviously the bill Hllll])l\ leaves that issue
for resolution under existing legal rules rather than addressing the
issue directly itself,

Chairman Ropixo. Well, T agree with what you state, on page 6.
the parens patriae, “action would not be a class action as such and
would not be subject to rule 23 requirements.” In private actions,
wouldn’t defendants have available procedural protections and safe-
guards if they are defendants in a rule 23 private action?

Mr. Kavrer. I am not quite sure what you mean by that. You mean
in the action authorized here ?

Chairman Ropixo. No, because we seek to authorize parens partiae
actions, not private actions.

Mr. Kavrer. It is not clear that there are any such limitations here.

Now, it istrue that if there is a separate rule 23 action, which is either
pending or which might be brought subsequent to the filing of this
ac rlnu that action is obviously Hll|1]wt to all of the safeguards of
rule 23, yes.

( }1 airman Roprxo. That is correct.

Well, there isn’t anything new on the substantive law of damages,
is there ? ; \ .

Mr. Kaveer. I think not, but T think you will probably get some
argument on that, Mr. Chairman.

Chairman Robixo. I am glad to get your thinking and T always
respect your opinion. You are speaking as the Assistant Attorney
(veneral in charge of the Antitrust Division, and I am glad we agree
on thispoint,

Well, let me just ask one other, and this is something I think that
is of oversight importance to us.

The investigative activity of the Antitrust Division is of major
concern, and the Antitrust Civil Process Act of 1962, 15 USC 1312,
provides and I quote-

Whenever the Attorney General or the Assistant Attorney General in charge
of the Antitrust Division . . . may, prior to the institution of a civil or eriminal
proceeding . . . issued in writing and cause to be served a CID, a civil investiga-
tive demand, requiring the produetion of material.

Am I stating that correctly?

Mr. Kavper. Yes.

Chairman Roprxo. In view of that legislation providing for either
the Attorney General or the Assistant A.G. to issue CIDs, what re-
quirements have been imposed by the Attorney General on the Assist-
ant Attorney General’s legislative authority to issue CIDs?

Mr. Kavrer. Do you mean ave there guidelines or something of that
sort? 1 think the way I would have to answer your question is I don’t
believe that there have been any such limitations imposed, at least none
that I am aware of.
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Chairman Ropixo. You say there are no guidelines?

Mr. Kaveer. Certainly none that have been issued by the Attorney
General that bind me that T am aware of.

That is, the normal practice on the issuance of CIDs is that it is
largely a matter of issuing them when 1 am prepared to sign them.

Chairman Ropixo, Were there any internal requirements regarding
the CIDs and any guidelines at all before you sien them?

Mr. Kavrer. As a practical matter, Mr. Chairman, CIDs are ap-
proved by the Attorney General, but T have never had one turned down.
Thus, I would not say there are any particnlar limitations on issuing
them.

Chairman Ropixo. Is it necessary for you to secure the approval of
or clearance by the Attorney General before issuing CIDs?

Mr. Kaveer. It is a matter of praetice: I don’t think I wonld say
it was necessary. That has been the customary practice, Mr. Chairman.
but if you !'11( it in terms of Ilt't'i‘rizai'._\'_ I do not believe that the statute
requires approval and I am unaware of any regulations which require
1t.

Chairman Ropixo. Do you know how long that practice has been
in effect ?

Mr. Kavrer. Well, T suspect it has been in effect since about the
time the CID statute was enacted. 1 really don’t go back that far; the
statute has been in effect for some time, My, Chairman.

Chairman Ropixo. Is there any length of time that is required
or does this in any way bring about any delay in the issuance of
CIDs?

Mr. Kaveer, T don’t think it has worked any substantial delay in
any case that I know of. It tends to be viewed. Mr. Chairman. as a
means of keeping the Attorney General informed of activity and that
really is its primary purpose. But I can’t think of any case, and 1
speak now only of my own experience, beeause that is all that T really
know about, where there has been any substantial delay as a result
of that praectice,

Chairman Ropixo. Thank you very much. Mr. Hutchinson?

Myr. Hurcirixnson. Thank you.

Mr. Kauper, I appreciate your statement. As I stated in my open-
ing remarks I have read it in full previously and I find it very informa-
tive and helpful. But I do have some questions.

To begin with, why is it necessary that we provide for these parens
patriae cases in Federal court. Why could not a State by its own State
law vest the jurisdiction in its own State courts to handle these kinds
of cases, for the reason that obviously the parties are within the
they are reachable by the State. Obviously, the State is suing only on
behalf of its own citizens. Damages, in other words, suffered” are
claimed to be suffered only within the State. Why is it necessary
that we further burden our Federal court system with these suits,
and perhaps you might be able to suggest how many such suits you
envision might be started in the several district courts in the United
States by the several States attorney general in a year?

Mr. Kavrer. Mr. Huatchinson, I am not really sure I can come up
with a rveally intelligent estimate as to how many there might be. I
think without experience with this it would be almost impossible to
predict with any real degree of accuracy but let me turn to the
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first part of your question. There are, I suppose, ways in which one
might try to put an action of this sort into a State court as opposed
to a Federal court. One could simply say to the State “This is your
issue. If you want to do this it is your business, Pass a State law which
permits 1t under your own State antitrust statute.” But this bill does
deal with a Federal cause of act lon—provided in the Clayton Act.
and a State legislature would of course be powerless to change the
contours of that Federal statute,

1t seems to me the argument for putting it in Federal courts, while
I recognize the arguments that you have made, rest in part on the
idea that many of these violations will affect consumers in more than
one State. While the bill does not address this question, I would
assume that the contemplation would be that if more than one State
were to file suit based on the same violation in Federal courts these
matters could be consolidated. This would, presumably, be impossible
if a number of separate suits are filed in different State courts, and
I think you would run the risk of a very substantial number of inde-
pendent actions proceeding separately alleging the same violation.

In addition, I think there may be some States which. operating
under their own State law, might have some difficulty in matters such
us attendance of witnesses and so on—problems that might not be
present in the Federal courts.

But the basic idea here is, as T perceive it, to permit those actions
to be consolidated in Federal court. I don't think you could do that
if you proceeded by State action.

Mr. Hurciinsox. But if the Attorney Gieneral of the State of New
York and the Attorney General of the State of California and the
Attorney General of the State of Texas or Michigan and so on, and
under this bill, as T understand it, the Justice Department would be
required to inform each and every one of those States that they might
possibly have a cause of action, T think that is quite a burden upon
him, but anyway, I am curious as to how you would presume that the
State of Michigan, for instance, acting in its sovereign capacity as
parens patriae, would feel that its case should be adjudicated out
in New York State.

Mr. Kaveer. Well, T think what you will find is the probable han-
dling of this through the multidistrict litigation panel’'s procedures.
Obviously a State might prefer to have its case tried in its own
district. On the other hand, through the consolidation with the pPros-
pect of a joint presentation and presumably a sharing of the load.
you also are going to take something of the load off each of the State
officers, which T am sure they will tend to view as desirable. Phis is
what has happened in attempts so far to use rule 23 and I suspect
the same thing would happen here.

Mr. Hurcminson. I believe you made the observation in your state-
ment that it is quite possible that States would figure all they need
to do is to wait a short period of time and then you do it for them.
Isn’t that right ?

Mr. Kavrer. The bill seems to contemplate that. We do not sup-
port that provision in the bill, Mr. Hutchinson.

Mr. Hurcmisox. As you read the bill, is it your opinion that notice
to those citizens which would be championed by a State in its suit
does not require, the bill does not require any notice to the individual
citizens who assume the damage?
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Mr. Kavrer. That is the way I would read the bill, there is no
notice required,

Mr. Hurcninsox. Don’t you think it should require notice? Do you
see any due process problem here?

Mr. Kaveer. 1 do not—not in the maintenance of this action. I
think that there may be a due-process-type of problem, although in
my testimony I indicated I didn’t think it was insuperable, to the
extent that you are binding that ecitizen and precluding him from
some other action. T think that is where yvou are more likely to en-
counter a due-process objeection.

Mr. Hurcrizsox, Do you contemplate that this bill would preclude
him from some other action?

Mr. Kaveer. Well, T think the bill essentially does not address the
issue. That is the issue I raised in connection with double recovery.

Mr. Hurcainsox. Yes.

Mr. Kaveer. The bill, as T indicated in my answer to the ehairman,
seems to leave that to existing legal rules as to what kind of binding
effect there would be. I think it is quite clearly the purpose of the
bill, that the State is not required to give notice to each m:II\ idual con
sumer, This, of course, has been a major problem in rule 23 actions.

Mr. Hourcninson. You are suggesting perhaps that the bill could be
improved if it elarvified that question of the statute.

Mr. Kaveer. T think it would be useful if the bill addressed the
question in relationship to other actions on behalf of consumers. Tt is
admittedly a diffieult thing to do.

Mr. Hurcminsox. What kind of cases do yvou think will be brought
under this bill other than. well one that is obvious to me, I sunpose.
is some manufacturer who is selling what he determines would be o
price in violation of the antitrust laws, monopolistic price, and every-
body in a particular State who bought _-,-'m..lu for 25 eents which was
only worth 30 cents could get a nickel back. But aside from that specifie
situation what other kind of eases ean vou envision?

Mr. Kaveer. Well, T would suspeet, Mr. Hutchinson. that the most
likely kind of case is the price-fixing situation. where the violation is
reasonably clear, that is, the legal rules are quite elear althouch there
obviously remains the question of proof. But T think what we are
talking about here are actions involving consumers and consumer-tvpe
roods: furthermore, I would suspeet that historv. if it was anv teacher,
would indicate that eases would be bronght concerning nrice fixing
of milk. price fixing of bread. that kind of commodity. That is what
one is likely to see. and keep in mind the bill refers to a measurement
of damages in a way which, it seems to me. is itself most apnlicable
to cases like price-fixing cases, and wounld facilitate primarily that
kind of suit.

Mr. Hurecnixsox. How does the Robinson-Patman kind of case
enter into this?

Mr. Kavrer. Well, we raised that issue and we have tried to think
of the sort of situation in which a Robinson-Patman violation might
become the basis for this sort of action. Presumably it wounld be
through the allegation that one particular retailer from whom some
customers are buying is paying a higher price than another retailer,
to the detriment of ﬂm consumers who purchase from the former,
That, it seems to me, is at least the most obvions kind of situation
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in whicls this might be raised in this setting. We have some difficulties,
as I think we indicated in the testimony, with the coverage of the bill
extending to things like Robinson-Patman violations, which I don’t
think tend to be viewed as the same kind of relatively hard-core
violation that we have when we are talking about price fixing,

Mr. Hurcninsos, Mr. Kauper, do you envision this bill as. primarily
as, a consumer complaint-type of suit, and I believe the bill refers to.
uses the word “citizen” and so on. Does the word *ecitizen.” as vou
understund it, is that broad enough in the law to include bills necessary
entities like partnerships and corporations? I was. back when 1 was
studying law with your father, I got the impression that a citizen
had to be an individual person while a person in the law had to be a
corporate entity and partnership and other kinds of entities.

Mr. Kaveer, Well, I think, Mr. Hutchinson, in different bills these
words tend to be interpreted in somewhat differont ways. I suspect here
that the language of the bill is probably intended to include business
entities. T don’t know that for certain but 1 imagine that is the case,
and I think it certainly ean be read that way. I think that this is some-
thing. depending on how the Congress wants to resolve that issue. that
should be elarified.

Chairman Ropixo. I might say to the gentleman there is certainly
no intent on the part of this person or of the lerrislation to exclude
those entities, and “citizen” is used in that broad sense.

Mr. Hurchinson. Well, this is not a matter of argument but by
way of amendment. As I say, perhaps the law probably. I would con-
fess that no doubt the law, which has gotten away from me, but back
n those days I thought there was a difference between a citizen and
a person. I won't pursue any further, Mr. Chairman. T don't want to
take too much of the time.

Chairman Ropi~o. Mr. Seiberling.

Mr. Semerrixe. Thank vou, Mr. Chairman. T am sorry I wasn't
able to be here while you were making your prineipal statement, Mr.
Kauper. It is always a pleasure to hear you and T will vead it with
great carve. I have been over it, and I have a couple of questions that
I would like to ask about it.

[ am intrigued with your suggestion on page 11 that perhaps the
class of customers which the State would be authorized to sne in behalf
of should be limited to “citizen consumers” because of the thoneht
that businesses and corporations are in a position to protect them-
selves. And T just wondered to what extent there is a rational basis
in our experience for supporting that conclusion ?

Mr. Kaveer. Well, Mr. Seiberling, T think that obviously one could
suggest that there may also be some categories of business enterprises,
particularly very small business enterprises. local retailers for ex.
ample. who may also have some diffienlty maintaining an action. T
don’t think one can be categorical about that. It seems to me. however.
that the rationale under which one anthorizes a State to proceed may
extend somewhat more to its own individual citizens than to its husi-
ness enterprises, T realize that there is a very shadow line hetween an
individual consumer and one who is. for example, buying to resell
as a retailer. But. in terms of the kind of damages which are con-
templated here. and the interest in keeping a fairly uniform type of
action so that you don’t get into questions of levels of damages and
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relations in one action, for example, of retailers and consumers, there
is a logic, it seems to me, for saying let’s confine this at least in its
first attempt to the consumer.,

In addition to that, I think it is probably true that it would be
somewhat easier for even small businesses, as opposed to individual
consumers, to maintain class actions; that is, the class action require-
ments in such matters as notice, manageability, identity of interests,
and so on, may be more easily met if you are dealing with small busi-
ness concerns than if you are dealing with a group of consumers,

Mr. SexgeruinG. I think that is a logical approach to it. I must say
that although I cosponsored this bill I have some unresolved misgiv-
ings about any type of action where you are representing a rather
llIltll]?!!()Ih class.” Having sat in on the defense side of many class
actions against tire mm]unm-a I am not wholly enthusiastic .zl-mn the
class action approach. Really what we are saying is we are going to
authorize the State to bring actions on behalf of the people of the
State, and I guess it is certainly true that consumers as a class are
the most likely ones not to be well represented. T think that you do
make a very good point in this sense, I would like to pass on and let
someone else take over at this time, Mr, Chairman.

Chairman Ropixo. Mr. Dennis.

Mr. Dexwis. Thank you, Mr. Chairman.

Mr. Chairman, at the outset I would like to welcome Mr. Kauper,
if that is the right word. I don’t happen to be a friend of Mr. K: wper,
but his father is a very distinguished professor at the University of
Michigan, comes from my home city and is a personal friend of mine
and I am happy to get acquainted with his distinguished son also.

I am completely uninformed and, therefore, completely openminded
on the subject that is before us this morning. T might say in a gen-
eral way I share my colleague from Michigan’s point of view that
this is not a matter of particular urgency but that does not mean that
it may not have some merit.

Mr. Hutchinson raised an interesting question abonut a suit in State
courts. As a somewhat related matter that occurred to me and the
counsel while he was talking here, why would it not be pmﬂi le for
the State legislature to confer on their attorne y general the right to
sue in the Federal court, rather than our doing it?

Mr. Kaveer. Well, T think that probably most State legislatures
have authorized their attorneys general to appear in Federal court but
I do not believe that a State is going to be able to change the require-
ments which its attorney general has to satisfy under the Federal
rules as a litigant in the Federal court by virtue of any amendment
of a State law that was essentially authorizing legislation.

Mr. Dexxis. Why couldn’t the State give him a right to bring the
parens patriae type of suit in the Federal court?

Mr. Kavreer. Well, T think that the answer to that has to be that
the Federal courts have, at least so far, held, as a matter of Federal
law. that the States may not so proceed.

Now, obviously, a State could say that the attornev general is anthor-
ized to maintain such an action. First of all, insofar as this bill ad-
dresses an action alleging injury to the general economy of the State,
it seems to me that such a State law would be totally ineffective be-
cause the bar to a Federal antitrust suit alleging that kind of damage
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which the Supreme Court found in the Hawaii case was the specific
language as to recoverable damages in the Clayton Act, which is the
substantive Federal statute creating the cause of action.

Insofar as his ability to maintain a class action, I don’t think that
the Federal courts would permit the State attorney general, by virtue
of State legislation, to use such State law in satisfaction of the re-
quirements of Federal rule 23. ;

Mr. Dex~is. How about damages personally to a State which is,
as I understand it the Department is in favor of.

Mr. Kavreer. That is why I would think you would have problems
with rule 23. The only way it seems to me that his action would be
recognized in terms both of the Federal statute and the Clayton Act
itself, which talks about “damages sustained by him” would be to
bring it in the form of a class action.

The Federal courts have not been willing to recognize the parens
patriae role as such. Thus, the problem we are discussing boils down
to this—I don’t think the State, by a statute it enacts, is going to be
able to change those rule 23 requirements,

Mr. Dexxis. All right. Thank you very much.

I notice on page 9 and 10 where you are talking about the division
of damages suffered by the citizen consumer. you point out there is a
decision pending which will provide a st rong case as to the future
viability of rule 23. I was wondering if, in view of that, whether it
might not be sensible to wait, on legislation of this kind, to see what
the court does.

Mr. Kaveer. Well, T think it is entirely possible, as my statement
indieates, that there will be additional indications out of the Elisen
case. As a practical matter, T don’t think vou are talking about a very
substantial delay. Presumably that case will be decided by the Supreme
Court before the end of the curérnt term. which is not all that far
away. But I think one also has to recognize that the Court’s decision
could turn on other issues and thus not provide that sort of indica-
tion. There is an issue in the Kisen case as to the appealability of the
particular orders which are before the Court. Obviously, should the
Court rest its decision on the fact that the orders are not appealable,
that is going to be the end of the matter and such a decision isn't
going to be any help to anybody in terms of interpretation of rule 23,

Yes; it certainly 1 true, Mr. Dennis. there is a possibility that there
will be some further indication in the Zisen case as to how the rule 23
requirements are going to be interpreted. The case could result in a
ruling which says we are going to interpret those requirements very
stringently, with the result that this type of action is going to be very
difficult to maintain indeed.

Mr. Dexxts. T was struck by what vou said about section (a)(2),
damages to the general economy of a State. Tt strikes me that is not
only an exeeedingly vague standard of damages which are provided.
which T think are very difficult to show or establish but if you do do it
with any success, drive some of these companies out of business, as you
have suggested the possibility of, it seems to me von may wind up
doing more damage to the general economy of the State than the case
that you started to cure would have come to begin with.

Mr. Kavrer. T think that is a possibility. That item of damages. it
seems to me, is unrelated to the possible gain which the company may
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have itself obtained. T am not terribly concerned abeut the viability,
if I may use that word, impaet where you are talking about a measnre
of damages which is to some degree tied to what the company has
gained from its wrong. It seems to me that if they go out of business
as a result. that is the consequence of having [m"](l'll'ti some eain af
an earlier time and of nu\\' having to pay it back.

[ think. however. that the general economy provision could present
that possibility. I think it is a concern that we o have from time mll’l"'
\\'!Ii"! Ve laree damages are heing assessed, [\'l’l-- ularly if it is an
industrywide type violation and there are firms with differing abilities
to meet judements. and T think that the smaller firms can sometimes
be disproportionately hurt.

M. Dexxis. That section, of course, is a separate section of the bill
which could be omiitted here and still oet at the mamn thrast of this
measure. wonld it not. which it seems to me 1s the individual eonsumer
rather than thissort of thine.

Mr. Kaveer. Yes. Obviously, it conld be deleted. Whether it gets to
the main thrust of the bill T suppose depends on what the draftsmen
of the bill thoueht the main thrust was,

Mr. Dexxis. T suppose that is v |=_:f|r.

Mr. Katrer. It does remove a provision in that sense.

Mr: Dex~is. At 'w...~t the two provisions are certainly different, and
conld be separated: von are rieht it may be that is one of the main
points of the hill. T « I“'l t know abont that.

Well. T think T have no further questions except that T would like
nersonally to subseribe to your adverse reflections, if that is a fair
statement, about the price controls in passing that. Tt i1s fime we got
around to realizing that they are not very sound. Thank you very
much. " j

Chairman Ropivo. T would like to state at this time, Mr. Kauper,
that while T don’t know whether or not vou read the statements that
I feel are also pertinent to your dialog, T would like to join with vou
in, and agree with your statement. that T think they possibly reflect
on some of the questions that have been asked. On page 7, I agree when
you refer to rule 23, “such an action by the state would not be a class
action as such, and would not be subject to rule 23 requirements.” And
then on page 6, vonr statement that “We support the basic concept
embodving this provision of FL.R. 12528, The alternatives are either
no action on behalf of individnal consumers, or action brought as
class actions under rule 23™ which T agree with you heartily there.

A \L-‘/\'it‘«"'\‘

My, Mezvinsk vy, Thank you, Mr Chairman.

Mr. Kauper, T appreciate your testimony. T was interested in vour
comment regarding the new section 4D and you pointed out you are
already undermanned and that it would be an intolerable burden upon
you. What percent of the budget of Justice is allocated for antitrust
enforecement?

Mr. Kaveen. The total budeet—T hate to admit, Mr. Chairman. T
do not have a figure on the total department budget.

Mr. Mezvinscy. What about antitrust ?

AMr. Kavreer. Well, the total antitrust budget at the moment, T think
is about $13 million. We have, as you may know, asked for a fairly
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substantial inerease in the next fiseal year's appropriation, I think it
is an additional 83 positions, which is now before the Appropriations
Committee, and that, plus uncontrollable items, brings the figure
somewhere in the neighborhood of $16 million.

Mr. Mezvinsky. Now, you pointed out in your statement on pages
32 and 33, concerning the formation of a new energy unit in the Anti-
trust Division and it is charged with the investigation of possible vio-
lations on the energy industry. Are you going to o into the causes,
investigate the causes of the shortage and the pricing thereof?

Mr. Kavrer. We will be examining that along with a number of
other things, Mr, Mezvinsky. Obviously when we talk about a new

unit, I should stress that in the past we have had a number of people
within the Division who have been worrying about problems in the
energy business for some time, However, I think traditionally these

have heen viewed as somewhat diserote. separate problems investigated

through two or three different sections of the Antitrust Division. and
what we are now trving to do is recognize, as I think we must, that they
are no longer discrete and separable problems. They should all be
brought into one unit with one common set of intelligence. That is our
organizational purpose, and the goal is effectively to earry on the kind
of inquiry you suggest as well as a number of others.

Mr. Mezvinsky. Then I gather you will look into the problem of
the elimination of potential competition among the energy conglom-
erates that have large oil companies as their key or nucleus member?

Mr. Kavrer. Yes.

.\Ir‘. ,\I!,:-:\!\M( b \\'.I!' VOl ;l].r'n ]rmf{ at the il:!i-l‘lm']..'i!l.'_"i].i!'t-r'[m':ltt‘.-f

Mr. Kavrer. We are looking at interlocks right now. Mr. Mezvinsky.

Mr. Mezvinsky. Now, on page 27 you indicate that the majority of
your cases are eivil,

Mr. Kaverr. Yes.

Mr. Mezvinsky. You have been eriticized in the past, T think, for
bringing civil, not eriminal actions where price fixing may be alleged.
What are you doing in the area of criminal actions at this point.

Mr. Kaveer. I did not bring with me the statistics for the current
year. We seem to, and I don’t know whether it represents my character
or something else, but the proportion of criminal cases is going up. I
am not quite sure why. I think so far as price fixing is concerned, 1
have frequently stated my attitude, and T think it has been the attitude
of others, that price fixing is a erime and it should be treated criminally.

People engaging in that sort of activity, it seems to me, are criminals,
It is not inappropriate that they be considered as possible jail candi-
dates.

When one talks about price fixing T would put only one caveat on
that. We, for example, will occasionally challenge price fixing in a
regulated industry. Where there is some doubt, some very real doubt.
as to what the legal rules are, the practices have been open, and they
have been more or less sanctioned for some time, I have some real
questions as to whether criminal sanctions are appropriate in that
setting. But other than that I think price fixing is a crime and T believe
we treat it as such.

Mr. Mezvinsky. For the record, will you submit the kind of cases,
vou said you brought more cases under criminal
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Mr. Kaveer. I would be happy to submit for you, Mr. Mezvinsky,
the cases we have filed in the past year or thereabouts, both civil and
criminal, to give you some notion of what the relative proportions are.

[ The information referred to follows:]

UNITED STATES DEPARTMENT OF JUSTICE,
Washington, D.C'., April 23, 197}.
Hon. PETER W, Ropixo, Jr.,
Chairman, House Judiciary Committee, House of Representatives, Washing-
ton, D.C,

Dear Mr. Chairman : During my testimony on H.R. 12528 on March 18, 1974,
I was asked to submit a breakdown of Antitrust Division litigation within the
recent past, with an indication of the proportion of criminal cases as opposed
to civil actions. I have attached an analysis of cases filed, by fiscal years,

As I indicated to you during my testimony, I view price-fixing as a erime, and
generally feel that where such activity is uncovered. the Division should take
criminal action. There are, however, two general kinds of situations where this
approach may not always be appropriate. The first are those situations involving
regulated industries, where the activities have been open and public for a period
of time, arguably with either the knowledge or approval of the regulatory anthori-
ties, and where these circumstances raise real questions as to the willfulness of
a particular violation. The second is those situations where the Congress has
granted a limited exemption from the antitrnst laws and there is some reasonable
question as to whether the challenged activities fall within that exemption, again
raising a real question as to the willfulness of a violation. In such eirenmstances,
the decision to bring eriminal charges must take into consideration those factors
and each decision must be made on the individual merits of each particular
factual sitnation. With those two possible exceptions, my policy has heen anid
will continue to be to seek indictments for price-fixing activity wherever the
evidence was sufficient to warrant such action.

I hope this is responsive to your inquiry. I wonld be glad to provide any
additional information you feel nseful.

Sincerely yours,
TrOMASR E. KAUPER,
Asggistant Attorney General,
Antitrust Divigion,

COMPARATIVE ANALYSIS OF ANTITRUST CASES FILED BY FISCAL YEARS

Fiscal year

July 1, 1973
1o Dec. 31,
1967 1968 1969 1970 1971 1972 1973 1974

Cases filed:
Civil..... ... g 36
Criminal . _......... & 2 17

Totsl.o ...
Merger cases filed i
Of which there were bank
merger cases numbering
Monopolization cases filed:
Sl e
Criminal. . ...
j |, P S S SRS

Individuals indicted
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Mr. Mezvinsky. I will certainly review your testimony again with
great interest and I would urge you to beef up that Antitrust Division,
and I certainly urge you to vigorously go forward with the energy unit
you have proposed.

Mr. Kavees. Thank you.

Mr. SemerLiNG, Mr. Chairman, could T use up a few more minutes
of the time ?

Chairman Ropr~o, Mr. Seiberling.

Mr. SemserLING. Going back to the question we discussed earlier, Mr.
Kauper, you also recommended bringing the State actions only when a
substantial portion of the citizen consumers are affected. I just wonder
if that wouldn’t make for endless wrangling as to when a substantial
portion was affected. Wouldn't it be better to use the traditional concept
of a substantial amount of commerce being involved or is that really
what you had in mind anyway ?

Mr. Kaveer. Well, I suppose one could put it that way. I think what
my concern is that we have some kind of substantiality requirements,
simply because it seems to me that it does provide, among other things,
some direction to the States as to the kind of actions they should be
focusing on; and it seems to me that may be a wise thing to do.

Mr. SemerLing. Do you feel that putting it in terms of a substantial
amount of commerce involved would be possibly the way to solve that
problem ?

Mr. Kavrer. I think that might be one way to do it. T think one of
the concerns I would have would be that, if T may oo back to an earlier
question, there may be some kind of wrongs done within a State affect-
ing, let us suppose, consumers only in a particular area of the State
where there may really be no need to go to Federal court where perhaps
a State court action would be sufficient. T think one of the concerns we
have here is that it be the kind of action which really is of substantial
enough size and dimension that it really ought to be in the Federal
courts and which ean’t really be handled as effectively in a State action.

If you are talking about an action within a State which affects a small
number of consumers it may not be the widespread kind of violation
where you have wrongs or damage flowing from the same thing in other
States, where you really have a need to proceed in Federal court.

Now whether the States want to permit smaller kinds of actions
seems to me to be their problem.

Mr. SemeerLinGg. What you are saying is if it is too substantial the
State shouldn’t get into it but the Federal conrt——

Mr. Kavper. No, I do not mean to suggest that. T was suggesting the
States, through their own legislation in State court, might find in cases
of smaller wrongs or smaller numbers of consumers affected that that
could be effectively handled in the State court system.

Mr. SereerLING. Yes, under State law.

Mr. Kavper. The more substantial cases have to be in Federal court.

Mr. SemserriNG. Of course, what is substantial under our traditional
concepts of antitrust enforeement is in terms of a “line of commerce in
any section of the country™ with substantial portions of commerce in-
volved. We might have to redefine that for purposes of this type of liti-
cation because if you had a small State like Rhode Tsland and you have

41-5625—T4—4
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what might be a substantial amount of commeree in a particular line
of commerce in that State but yet you wouldn’t come under traditional
Clayton Act concepts of being substantial in terms of the section of the
countrv, might have to——

Mr. Kavrer. Well, you clearly wonldn't want a standard which ulti-
mately turned out to be dependent on the size of the State.

Mr. Semrriane. Do we have a problem redefining substantiality if
we went that route?

Mr, Kavreer. T would not think it would be all that diffieult.

Mr. Semeerrine. Thank vou very much.

Mr. Denxts. Mr. Chairman, may I ask a qnestion ?

Chairman Ropr~o, Mr. Dennis,

Mr. Dexyis. Mr. Kauper, on page 2 of the bill here in section (a)
(1), it seems to talk about two types of actions in a way: “as parens
patriae of the citizens of that State. with resnect to damaoes personally
sustained by such eitizens, or, alternativelv, if the court finds in its dis-
retion that the interests of justice so require. as a representative mem-

ber of the elnss eonsigtine of the citizena nf that State.” do von ]",vl_r_n\':l:'(l

the first one there as a class action ornot ? T wasn’t sure.

Mr. Kavrer. Na, T do not.

Mr. Dexxts. That is what T eathered from what vou said lere on
pace 6 of vour statement. Thev are both actions parens patriae as T
understand it: whv do vou say that is not a class actions?

My Karerr. Wall lot’s tal-a the fwo parts. The seeand part eles
refers to a elass action as such. and T sssnme what it is savine is th
the State mav proceed in aceord with the nrovisions of mla 2R,
seems to me that basically is the wav one wonld interpet that. The first,
however. simply says as parvens patriae of ecitizens of that State. That
to me means the wav in which parens patriae has been nleaded in a
number of cases in situations in which simnly individuals States arve
sning, They are nof there technically within the concept of rnle 23
as litigants with an interest which is similar to the interest of others
in the same eireumstances : that is. as simnply one of the parties wroneed
representing the others, Tt seems to me what the first nortion is doine
is giving the States an independent standing. and T think it is quite
clear it is not intended to be in connection with rule 23.

My, Dennts. Rule 23 wonld not anply in that instance.

Mr. Kaveen. T think that is right. T think it would not.

Mre, Dexxrs, Now. when T wos talloing to von abont the nossibility
nf the State losiclatnre anthorizine the aectien in the Federal eanrt.
I mav have misunderstood vou. but T eot the idea that one of the
rensons vou thonght that was not feasible was heeconse the Federal
rule might apply. and that seemed to me to be a little inconsistent
mavbe with the position that it didn’t apply. and that is why T am
trving to get that eleared up.

My, Kavreer. No. Let me go back through this. T think what T was
sneroegting was that standing in Federal court to maintain a Federal
anfitrust aetion. is still poing to be governed by Federal law. Under
existine Federal standards. since there has been a rejection in large
part of the parens patriae concept. the normal way to handle such
claims on behalf of consumers wonld probably be to treat it as though
it were a class action, and to try to apply the criteria of rule 23.

Mr. Dex~is. No, but you said it isn’t a class action and shouldn't

be so treated.
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My, Kavrer. T agree, but I don’t think by amendment of State law
you are going to confer a parens patriae status which the Federal
courts are going to recognize. If they are confronted with this sort of
a sult, since there is no Federal provision recognizing this as a basis
of standing for proceeding, the odds are that Federal courts would
require that it be pleaded as a class action. At that peint you wounld be
into the rule 23 problem.

Mr. Dex~is. But you are saying the courts would say they would
treat it as something that you say it is not, in fact

Mr. KAUPER.
that, withon

No. I mean without this legislation. Let's suppose

s legislation, today a State passes a statute which
wrized its attorney general to represent its citizens as parens
patriag, an at suit 1s filed ]’,\' the State 1 Federal court. Now, T
think in e courts hs

ve assumed, in deciding both the Hawaii
case and the Frito Lay case. that the State attorney ! '
within State law in representing those consumers. Yet they said. “As
a matter of Federal law, you do not have the r quisite standing under
section 4 of the Clayton Act”—that is, Federal law cannot be viewed
as authorizing such a snit. T don’t think you are going to change
that without some change in the Federal standard. That is all T have
tried tosay.

Mr. Dex~is. Thank von,

Chairman Ropixo. Asa matter of faet, if T might interject, T think it
15 pertinent to peint ouf in the State of California. in the California v.
Frito-Lay case, that is the very problem that was addressed. The State
pointed out it was unable to sue as protector of its citizens for alleged
widespread price fixing in certain food products, and the Federal
:||iI1[-||;1i;- court ‘]t!\i‘]'\'l'li‘.

“It would indeed appear that the state is on the track of a suitable
answer (perhaps the most suitable vet. proposed) to problems bear-
ing on antitrust deterrence and the class action as a means of con-
sumer protection. We disclaim any intent to discourage the State in
its search for a solution.” And that is what that provision in section 1
addresses itself to.

Well. T want to thank you very much, Mr. Kauper, for you certainly
indeed have been most helpful and, as T stated in my opening remarks.
this certainly is not end-all legislation, but it is an effort to try to
pinpoint the problem that T think many States have been confronted
with. We seek solutions to it, and this is why we feel that your ex-
pertise in this area is helpful to us, and we appreciate your coming
here and helping us develop this kind of thinking.

I do want to say that T have received statements in answer fo
invitations to appear here from the Attorney General of the State
of New Jersey, the Ionorable William F. Hyland. who addresses
himself to the legislation under consideration, and supports the legis-
lation while he himself states that there are areas that need to be looked
at closely and some areas where he felt we ought to be more precise.
He has offered some suggestions and amendments. And without ob-
jection, T am going to incInde his statement in the record at this point.

And the statement of the Attorney General of the State of Maine
who also addresses himself to this legislation.

[ The statements referred to follow :]
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STATE OF NEW JERSEY,
DEPARTMERT OF LAW AND PUBLIC SAFETY,
Divisiox oF CRIMINAL JUSTICE, ANTITRUST SECTION,
March 6, 197}.

James Favco,

Nubicommittee Counsel, House Subcommittee on Monopolics and Commereial Latwe,
House Judiciary Committce, Rayburn House Ofice Building, Washington,
D.C.

Dear Mg, Farco: The February 5, 1974 edition of Antitrust and Trade
Regulation Reports, No. 649, at A-11 and D-1, reported that Representative
Rodino, Chairman of the House Judiciary Committee, has introduced a bill to
amend the Clayton Act in order to permit parens patriae suits, enable recovery
for antitrust injuries to the “general economy,” and increase the antitrust re-
sponsibilities of the Attorney General of the United States. I note the similarity
between Rep, Rodino’s bill and a draft of a proposed statute by Senator Philip A.
Hart, Chairman, Senate Antitrust and Monopoly Subcommittee. Sen. Hart re-
qnested commments on the draft proposal from the Attorney General of New
Jersey. In response to that request, I forwarded a letter to Sen. Hart, sSeptem-
ber 13, 1973, representing the collective observations and recommendations of the
Antitrust Section,

Our comments concerning Sen, Hart's bill are enclosed beecause, in general,
they are equally applicable to Rep. Rodino’s proposal. Although Rep. Rodino’s
and Sen. Hart's bills appear identical, there are slight modifications in Rep.
Rodino's bill which require some clarification.

Regarding proposed Section 4D (a), Rep. Rodino’s bill would include the
inguage, “and would probably lead to a substantial recovery of damages. .. ."”
Sen. Hart's language is preferable because the quoted provision would be in-
clnded in Section 4D(b), which is the provision detailing the assumption of a
snit by the Attorney General of the United States, Section 4D(a) should be
strictly a notice provision with simple standards, as Sen. Hart's proposal provides
in his version of Section 4D(a). If antitrust enforcement is to be enhanced by
statutorily mandated cooperation between tlie Attorney General of the United
States, and the Attorneys General of the several States, then an uncompliented
notice provision is required, without the need for the Attorney General of the
United States to determine whethier, in the first instance, an action “would prob-
ably lead to a substantial recovery of damages. . ..” Thus, the language should
he deleted from Section 4D (a) and included, if otherwise desirable, in Section
4D(bh). The term “substantial recovery of damages” presents definitional praoh-
lems, as well. Se¢e Letter to Senator Philip A. Hart, p. 5. enclosed.

Section 4D(e) of Rep. Rodino’'s bill is also an undesirable rvevision of the
language in Section 4D(e) of Sen. Hart's proposal, which provided for the
recovery of damages pursuant to Section 4C(b) (1) and “on a nationwide hasis,
or on the basis of any section of the country. . . ." If the Attorney General of the
United States does bring an action as parens patriae for the citizens of more
than one state, which realistically could be the case, then proof of damages, al-
ready diffienlt in antitrust eases, becomes addit ionally attennated. It must be elear
to all parties and the courts that, if necessary, recovery may he based upon meth-
ods pursuant to Section 4C(b) (1) and that provision of Sen. Hart's bill which
provides for recovery, “on a nationwide basis, or on the basis of any section of the
country. . ..

It was unnecessary to provide for “actual attornev’'s fees” in Section 4D(h)
of Rep. Rodino’s bill. As long as “litigation expenses” and “administrative costs”
are permitted, there is no need to provide for fees which rednce total recovered
funds and setflement funds, and provide unnecessary enrichment. Admittedly,
monies are needed to finance the inereased responsibility of the Attorney Gen-
eral, see Letter to Senator Philip A. Hart, pp. 5 and 7, attached, but such monies
should not be deducted from the recoveries of those the statute seeks to protect,
i.c.. the citizens of the several States.

One point, discussed in the letter to Sen. Hart, at page 35, but worthy of reitera-
tion, is the fact that the bills provide for notification to the state attorneyvs gen-
eral only *(w)henever the Attorney General of the United States has brought an
aetion under Section 4A" of the Clayton Act, Since so few United States actions
are for damages, notification should be mandatory not only in actions by the
United States for damages under Section 4A, but also for actions in whieh the
United States is suing for equitable relief.
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The bill by Rep. Rodino and the proposed amendment by Sen. Hart are desirable
artempts to increase antitrust enforcement. But, unless the langnage of the bills
are clarified and revised before passage, defendants will challenge the statnte and
encourage even more protracted antitrust cases, if that is conceivable, The
lnnguage of the bill should be as precise and comprehensible as draftsmen can
achieve, and the bill should insure the additional legal and investigational re-
somrces demanded by the increased statutory responsibility of the Attorney
General of the United States,

Very truly yours,
Witriam F. HyrLAaxp,
Attorney General of New Jersey.
By ErLias ABELSON,
Deputy Attorney Generel,

Enclosure.
STATE OF NEW JERSEY,
DEPARTMERT OF Law axp Pusric
DIviS10N OF CRIMINAL JUSTICE, ANTITRUST SECTION,
Trenton, N.J., March 13, 1974.
Hox. ’ETER W. RobpIxo,
Chairman, House Conunitlee on the Judiciary,
Honuse of Ri Prese ntalives,
1§ ashington, D.C,

DA REPRESENTATIVE Ropixo: I have received a copy of H.R. 12528 which
seeks to nmend the Clayton Antitrust Aet in order to permit parens patriae suits,
enable recovery for antitrust injuries to the “general economy,” aud increase the
antitrust responsibilites of the Attorney General of the United Stafes. 1 have
carefully reviewed the Amendments with members of my staff, and it is onr
conclusion that the bill is a highly desirable attempt to accomplish its stated aims.
However, the language of the bill should be as precise and comprehensible as
draftsmen ean achieve in order to avoid the twin pitfalls of more protracted anti-
trust cases, and conflieting judicial interpretation caused by statutory impre-
cision and vagueness. We would support the bill if the following suggestions are
incorporated into the proposed act.

Apart from any specific comments or recommendations offered herein, any
statute permitting damage actions for alleged antitrust violations confronts the
murky area of the “pass-on’ question. The critical issue of “passing on” in actions
under Section 4 of the Clayton Act involves the right to sue of so-called “indireet”
purchasers, “end-users,” or persons more than one step removed from the manu-
facturer of a product. Generally, defendants in these type of cases assert that
the holding of the Supreme Court in Hanover Shoe, Ine. v. United States Machin-
ery Corp., 392 U.S. 481 (1968), prevents all “indirect” purchasers from suing
either, (a) because they lack “standing™ as a matter of law dne to their position
in the distribution chain, or (b) heeaunse insurmountable and insuperable problems
of proof preclude recovery on “remote” claims. Sce e.g., Brief for Defendants in
Support of Motion for Snmmary Judgment, Master Key Antitrust Litigation
M.IVLL. Docket No. 45 (All Cazes) (D.Conn. 1973), In point of fact, the holding
in Hanover Shoe simply concerned the proper scope of the “passing-on defense,”
not the question whether indirect purehasers, such as states and municipalities,
may bring suit fo prove that they suffered injury by having to pay inflated prices.
The ability of governmental entities, consumers, and other purchasers to secure
compensation for damages cansed by antitrust violations, as well as the avowed
deterrent effect of antitrust actions, will be drastically reduced and restricted if
the courts conclude that the plain words of Section 4 ought to be limited to only
first purchasers in the distribution chain. In a cogent and persuasive argument
the Department of Justice concluded that Section 4 and the Hanover Shoe de-
cision shonld not be read to limit purchasers in the distribution chain from
proving damages. Brief for United States as Amicus Curine, Master Key Anti-
frust Litigation M.D.L. Docket No. 45 (All Cases) (D. Conn. 1973). See Bashes
v, General Motorg Corp., 68 C, 1454 (N.D. Tll. May 3, 1973) ; Southern General
Builders, Ime. v. Mall Industries, Inc. 67—486-Civ. (8.D. Fla. 1972) : “Mangunn
and Ultimate Consumer Standing: The Misuse of the Hanover Doctrine” 72
Colum, 1., Rev, 394 (1972).

Recently, Judge Blumenfeld in the United States Distriet Conrt for the District
of Connectient denied a motion for snmmary judgment by defendant manufac-
turers of master key systems. Hopefully, his clear and thoughtful opinion will bhe
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followed in other districts. But we should not leave open important questions of
antitrust policy when Congress has an opportunity to decide the issne,

The proposed amendments will not afford a practicable remedy for injured
consumers nnless there express language in the statute resolving the pass-on
issue, States, municipalities, and consumers purchase the great majority of
products indirectly. Conceivably, Congress could grant the states the power to
represent anyone at any time in antitrust actions, but even under such a proposal
antitrust violators would not he effectively deterred unless the pass-on issue is
eliminated. The remedy this amendment proposes is rendered “a snare and a
mere delusion” unless the amendment clearly permits states and mn palities to
sue without the specter of successful summary judgment motions by defendants
lurking in the background. 51 Cong. Rec. 3150 (1890) (Senate 1 Yebates on Sherman
Act),

Specifically, the preamble or introduetion to the act should follow the language
of Section 4 of the Clayton Aet, 80 as to prevent the need for judicial interpre-
tation of new lang ind to rely on a developed body of law. Under the same
reasoning it is questionable whether the terms “citizens” or “political subdi-
visions™ should be utilized. Rather the term “persons™ is advised, thus ineorporat-
ing the Clayton Act interpretation of the term. The introduction might read as
follows :

“An Act to permit the Attorneys General of the several states to sie for
damages to secure redress to any person within their respective states who
shall be injured by reason of anything forbidden in the antitrust laws.”
A definitions section shounld be included to avoid m sinterpretation. For ex e :
DEFINITIONS

(a) The term “any person™ . ... (incorporation of Clayton Act definition:)
(h) The term “injured’” shall be construed to mean that anyone in the distri-
bution chain of a product or service shall be afforded the opportunity to prove his
injury and damages in any court of competent jurisdi m, This Act shall not he
interpreted to limit recoveries fd any one level, purchaser or group of purchas
in'the distribution chain,
The clear-cut definition of “injured” enhances the potential effectiveness of fhe
antitrust laws sinee it permits anvone whao can Proy n injury and damages to
recover regardless of their position in the system of distribution and regardless
of other recoveries flowing from the same violation. This provision eliminates
the pass-on issue as a wajor hindrance to state and federal antitrust enforcement.
Naturally, the term “eitizens” must he congistently replaced throughout all pro-
visions of the amendments to comport with the recommendations. supra.
The language of Section 4C(a) (2) must be reworded. The term “damages” is
a word of art and should not be confused with an “injury’ to the ceneral economy
for which damages or other appropriate relief may then be awarded, or decreed.
Thus, the provigion shonld read as follows -
See. 4C(a) “(2) Respecting injury to the general economy of their TesPec-
tive states,”
There iz no need for the term parens patrice in Seetion 4C(a) (2) heeanse
Section 4C(a) grants to the Attorneys General the right to sue. Unless the lan-
mmage i= altered your proposal wonld read :
See, 4C(a) ¥, . . entitled to recaver damages . . . provided in such sections—
(2) As parens patriae, respeeting demages to the general economy ... "
(emphasis added),
Such langnaege wonld be redundant and inacenrate as to both the natnre of
“parens patriae” and “damares”, The major questions in granting a procedural
rightto gue for an injnry to the general economy are how to defermine the ininry,
a¢ well as how to measnre damages, The measure of damages for Section 40 (n)
(1) is provided in Section 4C(b) (1) and (2) bnt unfortunately no standards
are provided to measure damages for an iniurv to the general economy. Tf
“general economy” is being used to reflect an ininry fo individnals in tofa. then
any recovery nnder Section 4C(a) (1) as provided in 40(hY (1), would he an
equivalent compensation. If injury to the “general economy” is intended to recom-
pense the state for an injury to the relevant market gua market, then attention
must be given to the matter of proof of such an ininrey,
Proof of ininry under the latter definition of the term conld ent an economie
struetural analysis of the relevant geographie and produet markets, as well as
extensive economic proofs. Such proofs often rely on economie theorems capable
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of being challenged by defendants with counterveiling theorems equally as impres-
sive as those asserted by plaintiffs. One means of avy oiding an economie quagmire
is merely to declare that proof of an antitrust violation under Section 4C(a) (1)
is conclusive proof of an injury to the general economy., Naturally, the definitions
section of the act should include a sweeping definition of “relevant market”
obtained from Supreme Court opinions, if the provision for injury to the general
economy is expanded to reflect a separate injury to the market, as contrasted
wib an injory to individual purchasers. Under this theory, an injury to the general
economy would then be in addition to recoveries by the State or individuals under
Section 4C (a) (1),

Unce the nature of the injury is defined, remedies for the injury must be legis-
latively created. Obtaining damages pursuant to the “zeneral economy” provision
will be extremely difficult since there is no standard for measuring damages. The
provision must include langnage measuring monetary damages, (e.g. damages
could be computed upon a set percentage of the total Federal, State, or individual
recoveries) or granting to the courts the power to fashion any relief appropriate
to remedy the anticompetitive effects of the violations, Perhaps this leads to an
economic structural analysis, but it is more efficient as well as effective to leave
to the courts and parties involved the incidentals of structuring appropriate
relief than to waste them, money and effort in attempting to initially prove, hy
economic analysis, there was an injury in fact. Of conrse, any settlements aAmong
the parties could result in both monetary damages as well as other relief for the
injury to the general economy. The eourts would then he vested with the power to
review relief at the request of any of the parties, whether it be under final decree
or settlement,

Undoubtedly, questions will arise regarding the pro rata distribution to indi-
viduals proving an injury and damages. For example, if a resident of the Stute X
is injured by A & B Corporations, and then the resident moves to State X, which
state does the resident look to for recovery? The language of the proposed act
could require the conrts to deal with ‘specific questions as they arise, consistent
with the policies expressed in the act. But how far does the individual's rig
sue extend? Does an action by the Attorney General of the United States. after
appropriate notice to the State, ent off the individual’s right to bring an inde-
pendent action? Is notice required for all individuals so as to bar all individual
suits upon the commencement of the federal action? What about the effects of
collateral estoppel or res judicata? The most equitable resolution to these issnes
wonld be to permit all individuals to sue at any time, subject of course to the
Himitations period, and then consolidate the actions with the federal and state
actions pursuant to the Rules for Mnltidistrict Litigation or the Federal Rules
of Civil Procedure, This would permit the court to adindicate individoal ¢laims
and provide Tor any pro rata shares by way of set-off as to the individnal elaims.

Realistically, the provisions relating to the duties of the Attorney General of
the United States will cause strong opposition to the amendments from the De-
parment of Justice because of the inereased responsihility. The proposal does not
appear to furnish administrative expenses to provide for the initial costs of man-
power, notifications, additional suits, reports, and miscellaneous expenses. Some
opposition eould be removed by adequately providing for these maiden ontlays.

The provisions relating to the Attorney General of the United States present
troublesome, but not unmanageable problems. Why is notifieation mandatory only
in actions in which the United States is suing for damages? Since so few Tnited
States actions are for damages, notification shonld he mandatory for actions in
which the United States is suing for equitable relic f. as well.

Regarding proposed Section 4D(a), the langnage, “and would probably lead
fo a substantial recovery of damages,” shonld be deleted and included, if otherwise
desirable, in Section 4D (b), which is the provision detailing the assnmption of a
sunit by the Attorney General of the United States. Section 4D(a) should he
strietly a notice provision with simple standards. If antitrust enforcement is to
be enhaneed by statutorily mandated cooperation between the Attorney General
of the United States, and the Attorneys General of the several States. then an
uneomplicated notice provision is required., withont the need for the Attorney
General of the Tnited States to determine whether, in the first instance, an aetion
“would probably lead to a substantial recovery of damages . , . ." The term
“sustantial recovery of damages” will present definitional and practieal problems
n1s0. Does this term refer to the potential aggregate damages, or damages respect-
ing individual states. Coneeivably, if eorporate conspirators were operatine in,
e.g. eight states, the aggregate amonnt of damages eonld he substantial, but indi-
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vidual states might not reach the requisite level of substantiality. Thus, the lan-
guage of Section 4D (b) must be further refined to reflect aggregate damages,

Unfortunately, the amendments do not accord to the States any discretion to
bring a State action beyond the ninety-day period without the Attorney General
of the United States first commencing an action at the end of this period. The
State may have on-going investigations, or desire a broader, or more compre-
hensive action than the United States suit and would prefer to sue at a different
and perhaps more advantageous time. In balancing the underlying theory of
this provision (i.e., to protect consumers by means of a federal action in the face
of state inaction) against the discretionary powers of the State, it would be
advisable to inelude a provision permitting the State not to sue within and beyond
the ninety days only if the State furnishes notice of its intentions to the Attorney
General within ninety days. The State should then be allofted a reasonable time
in which to sue beyond the ninety days before the Attorney General assumes the
responsibility of suit. There should be language permitting the State to assume
the burdens of the litigation from the Attorney General at any point in the
litigation, Since the State hears the most direet responsibiliy for is citizens, at
the State's discretion, the State should be granted the right to assume the snit.
Naturally, all antitrust suits against the same defendants would be consolidated
for purposes of efficiency in adjudieation.

Another important failing of the provision regarding notice to the States
and the assamption of the suit by the Attorney General of the United States is
the complete lack of statutory language which would require the Attorney Gen-
eral to divalge sufficient investigational and legal information concerning par-
ticular cases. Unless States obtain sueh information any State action will be
stibject to dismissal for failure to state or prove a elaim. There must be eoordina-
tion of information if antitrust enforecement is to he improved,

Administrative problems arise as a result of recoveries by way of settlement
or trial verdiet. If the Attorney of the United States sues without the State
infervening or assuming the suit, is the Attorney General responsible for the dis-
tribution of the monies to the State and consnmers? Which federal agency or
body would be responsible for notice to comsumers, the determination of valid
claims and the distribution of monies? Additional questions arise if the last sen-
tence in Section 4D (¢) is interpreted to mean that the States receive the monies
recovered hy the Attorney General and the States distribute the monies pursuant
to Section 4C (D) (2). If the State is to receive the monies recovered by the Attor-
ney General, then the language of Section 4D(b) must he altered to reflect an
action by the Attorney General not as “parens patriae of the eitizens of such State”
but rather as parens patriae of the state., with Section 4C(h) (2) mandate to
the State for the method of distribution. If the State is responsible for the notice,
determination of elaims and distribution of monies. the State will be faced with
enormons administrative problems. The problem is mot monev but time. man-
power, appeals, efe. One possible solution is the appointment of a special master
to ndminister the recoveries, with the master's fee limited to a percentage of the
recovery, This would free the limited resonrees of most state antitrust sections for
state antitrust matters without bearing the burden of numerous recovery com-

ints and elaims directed at the seetions.

Section 4D (¢) is also undesirable because it does not provide for a reason-
ably efficient computation of damages when the Attorney General of the Tnited
States brings as action as parens patriae for the citizens of more than one State,
or on behalf of more than one State. Proof of damages, already diffienlt in anti-
frust cages, becomes additionally attenuated unless, the bill provides for recovery
of damages pursnant to Section 4C(b) (1) and also, e.g.. “on a nationwide basis,
of any section of the country.” Tt must be clear to all parties and the courts that,
il necessary, recovery may he hased upon methods designed to alleviate technical
and administrative problems,

The language in the Section 4D(h) a= to “eonsgolidation™ would be clarified
to refleet the procedures previonsly established under the Rules for Multidistriet
Litigation, 28 U.8.C. § 1407, If the Attorney General of the United States sues
pursuant to the proposed statute, interim reports to the states should be issued
on the progress of the litization.

It was unnecessary to provide for “actual attorney’s fees” in Section 4D ()
of the hill. As long as “litigation expenses” and “administrative ensts" are ner-
mitfed. there is no need to provide for fees which redunce tofal recovered funds
and =ettlement funds, and provide unnecesss ry enrichment. Admittedly, monies
are needed to finance the increased respansibility of the Attorney General, but
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such monies should not be deducted from the recoveries of those the statute
seeks to protect, i.e., the citizens of the several States.

Since many settlements and verdicts may include future review of the defend-
ants practices, the question of funds for compliance programs may arise. If the
Departinent of Justice compliance program allocations are insufficient to meet
the increased administrative functions, additional funds be provided. One possible
way to avoid staunch opposition to the provisions relating to the Attorney Gen-
eral of the United States is to remove all the affirmative duties of the Attorney
General except the notice provisions. Although a parens patriae enabling statute
would survive, an underlying policy of the act would Le removed, i federal
vindication of individual losses from antitrust violations, The Congress must
balance this loss against the concepts of federalism and the potential dilution of
other Department of Justice enforcement activities ns a result of the added re-
sponsibilities under the proposed act. We must emph e the eritical importance
of the pass-on issue to effective autitrust enforcement. These amendments will
remain impotent if the passion issue is decided adversely to states and goveri-
ment entities hecause of their position in the distribution chain.

We direct your attention to the New Jersev Antitrust Act wherein the Attorney
neral is granted three options to strengthen antitrust enforeement. The Attor-
ney General may (1) *“sue on behalf of the State or any of its politieal subdivisions
or public agencies.” (2) direct the political subdivisions or public agency to
bring an antitrust action, or (3) grant permission to a political subdivision or
publie agency to bri an antitrust action to recover dam: under the State
aet or comparable provisions of Federal law. N.J.S.A. 2(h). Th no
Federal Rule class action motion is required in an action by the State on
behalf of itself and governmental entities for antitrust violations because the
municipalities are subject to Legislative direction. Since the municipalities are
creatures of the State, and are merely considered agencies or departments of the
State, the State may choose when, and on whose héhalf the State will sue. See
Reynolds ©, Sims, 877 U.S. 533, 575 (1964) * Trenton v. Newo Jersey, 26
152, 18687 23) : Jersey City v. Martin, 126 N.J.1. 3 (E & A 1941).

None of the comments or eriticisms presented herein should be construed to
signify opposition to the proposed act by the State of New Jersey, Rather, the
underlying premise of the act is a provocative and necessary step to increase the
efficiency of antitrust enforcement, but the act must e devoid of any foreseealle
interpretive difficulties.

We hope our comments will aid yon and the Committee on the Judieiary in yvonur
inquiry regarding H.R. 12528, If we can be of any further assistance please notify

s,

Very truly yours,
Wittiaym F, Hyraxo,
Attorney General,
By ELIAS ABELSON,
Deputy Attorney General,

STATE OF MAINE,
DEPARTMENT OF THE ATTORNEY GENERAL,
Auwgusta, Maine, March 8, 197 .
Hon. PErer W. Ropixo, Jr.,
Chairman, Commitee on the Judiciary, House of Representatives,
Washington, D.(',

DEar Mgr. Ropixo: This is to advise yon of my support for H.R. 12528, “A bill
fo permit the attorneys general of the several states to secure redress to the
citizens and political subdivisions of their states for damages and injuries sus-
tained by reasons of unlawful restraints and monopolies.

The recent settlement of the antibiotic antitrust eases illustrates the impor-
tance of confirming the Attorney General's traditional role as legal representative
of the public interest, free of the donbts raised by conflicting judicial opinion,
The redress ultimately obtained for the consuming public in that case wonld not,
as a practical matter, have been possible withont the kind of representative
litigation this bill would allow. As a result of that settlement, the State of Maine
will be able to support a drug education program that otherwise would have
required the use of tax revenues,

It is hard for me to imagine more appropriate representatives of the general
public than the attorneys general of the several states, Unlike private counsel,
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they indisputably ean have only one interest in the litigation, protecting the
public they serve. 1t should be remembered, moreover, that the litigation eon-
templated by HUR. 12528 would seek only to recover moneys wrongfully taken
from the publie and the economy of the state through unlawful trade practices.

I strongly urge the Committee to report this bill favorably and work for its

early passage.
Yours very truly,
Jox A, Luxn,
Attorney General,

Mr. Dexyis. Mr. Chairman, can I ask the gentleman one more
question ?

Chairman Robixo. T would merely like to announce that the subeom-
mittee will meet again on Monday, next, the 25th, to hear several at-
torneys general and we will meet at 10 :30 in the morning.

Mr. Dennis,

Mr. Dex~is. Thank you, Mr. Chairman.

Mr. Kauper, I wanted to come back to one point. Did T understand
vou correctly that with respect to section 4D in the bill you felt that it
ought to be changed to give the State attorneys general some diseretion
as to whether or not he would bring an action which apparently in that
particularly limited class of case if the attorney general brought a
suit under section 4A, the State attorney general is left no discretion at
all really, as I read it.

Mr. Kavper. Quite to the contrary, Mr. Dennis, our objection is
quite different. It is that the Attorney General of the United States
is not left with any diseretion,

Mr. Dexxis. Well, neither one of them are, it seems to me, and if the
Attorney General of the United States brings a suit and notifies the
attorney general of the State. then the attorney general of the State
has got. to sue whether he wants to or not or that will be taken over by
the Attorney General of the United States.

Mr. Kavrer. I think it is elearly the intention of the statute that one
or the other is going to bring the suit, yes, that is true. I think our objec-
tion goes to the provision that the Attorney General of the United
States be required to bring the action. I suppose that if you had a re-
quirement that the State attorneys general otherwise themselves must
bring the action they probably would have the same problem.

Mr. Dex~is. Well, 1 think vour point is well taken, but T am not
sure why the State attorney general should be forced to bring the ac-
tion either if he doesn’t want to.

Mr. Kaveer. Well. it seems to me that whoever is going to bring the
action has to have the normal kind of diseretion that you wonld expect
in a legal officer assessing a filing of a case.

Mpr. Dexxnis. That is my point. Thank you.

Mr. Kavrer. OK.

Chairman Roprxo. I want to thank you very much, Mr. Kauper.

Mr. Kaveer. Thank you very much, Mr. Chairman.

("hairman Ropixo. The meeting stands adjourned.

[ Whereupon, at 12:15 p.m., the subcommittee was adjourned, to re-
convene on Monday, March 25, 1974, at 10:30 a.m. ]




ANTITRUST PARENS PATRIAE AMENDMENTS

MONDAY, MARCH 25, 1974

House oF REPRESENTATIVES,
StpcoMmiTTEE 0N MoxororLtes axp Comyercian Law
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met. pursuant to call, at 10:35 a.m.. in room 2141,
Rayburn House Office Building, Hon. John F. Seiberling, presiding.

Present: Representatives Seiberling, Jordan, Mezvinsky, Hutchin-
son, Me('lory, and Sandman.

Also present: James F. Faleo, counsel; Franklin G. Polk, asso-
ciate counsel.

Mr. SemsprrinG, The Subcommittee on Monopolies and Commercial
Law is now in session.

We are very gratified this morning to have with us as our first witness
the Honorable Andrew P, Miller, attorney general of the State of Vir-
ginia, and chairman of the Antitrust Committee of the National As-
sociation of Attorneys General. Mr. Miller, welcome to this session of
the subcommittee on the hearings on TLR. 12528 and H.R. 12921, the
parens patriane antitrust bills,

Mr. Hutchinson. do yon have anything you would like to add?

Mr. Hurcninson. No, Mr. Chairman. I have nothing further ex-
cept to join in your welcome of Mr. Miller, and I am sure we will be
interested in his testimony.

Mr. SuimserLiNg. Thank you.

M. Miller. you may proceed. Would you like to introduce the people
with yon at some point i your testimony ?

Mr. MiLier, Yes. sir. I will.

[The prepared statement of Hon., Andrew P. Miller follows:]

STATEMENT OF ANDREW I', MILLER, ATTORNEY GENERAL oF VIRGINIA, CHAIRMAN OF
ANTITRUST COMMITTEE OF THE NATIONAL ASSOCIATION OF ATTORNEYS (GENERAL

Mr. Chairman and Members of the Committee: T am pleased to appear today
to testify on FLR. 12528, a bill which will achieve (1) enhanced protection for
consmmers in this country, and (2) a strong deterrence to antitrust violators,

[ appear not only as Aftorney General of the Commonwealth of Virginia,
but also as Chairman of the Antitrust Committee of the National Assoeiation
of Attorneys General. H.R. 12328 will have significant effect on the enforee-
ment role of hoth the States and the federal government. It drew the immediate
aftention of the Association and of the varions Attorneys General. Some have
corresponded directly with this Committee as to their views and othér comments
have been coordinated through my Office, T present for the Committee’'s con-
sideration statements on behalf of the Attorneys General of Orezon, Colorado,
and Alabama indicating their individual views concerning the proposed legis-
Iation. Other states, such as New Jersey, California, and New York., have sub-
mitted comments directly to the Committee, Still others are present today to
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express to the Committee their endorsement of the Bill, as well as to answer
any questions Committee members may direct. My comments correlate the
respective views of the various States and reflect the position of the National
Association of Attorneys General,

Unfortunately, for the great majority of States, realization of the impaet of
antitrust viclations did not come to light until recent years, Sinee that time, how-
ever, there has been a marked inerease shown in the States' capability to deter
violations of the antitrost laws, A major example is In re Antibiotic Antitrust
Actions. Numerous States, including the Commonwealth of Virginia, have
created programs of their own for effective antitrost enforcement. The Stites
have also faken the initiative in seeking, with the Department of Justice, Anti-
trust Division, the establishment of eooperative methods for the deterre 3
antitrust violations. In some instances, for example, Fleet Discount and Amj
antitrust litigation, action by the States was the impetus for federal
Through innovation, the States have bhad a major impact on the subject
ns well as the remedial scope of antitrust enforcenient,

H.R. 12528 provides incentive for greater cooperation and innovation hy
States and the Department of Justice, The bill allows the States, through th
respective Attorneys General, to bring both injunctive and damage actions
behalf of (1) citizens of the various States, and (2) on behalf of the g

of the State and its political subdivisions. [Section 4C(a)(1)(2).

further sfrengthens remedial and econsequently deterrent aspects of

frust enforcement, in its provisions for the manner of measuring and distrib-
damages. [Section 4C(b)(1)(2).]

Let me comment now on the three sections in question, These are Sections
4C. 4D, and 4E.

Section 4C(a) strengthens the traditional concept of parens pafriae and by
definition clarifies some confusion the term has caused in the past. The abil
to effectively deter antitrust vielations through the application of the parens
patrine doetrine, was significantly diminished by the Supreme Court’s decision
in Hawaii v. Standard Oil Company of California, 405 U.8. ¢ T
the State of Hawaii songht treble damage recovery for an i v to its general
ecommny, allegedly attributable to a violation of the anfitrust Inws. The %
snstaining a motion to dismiss, rejected the elnim for damaces, Subzequent!s
Ninth Cirenit Court of ! qls in California v. Frito-Lay, Inc., 473 P.
(1973)., cert. den. 412 17,8, 908 (1973), struck down a somewhat different con-
cept of parens patrine when it refused to allow the State of California to secl
recovery for injury to ity citizen consumers for alleged antitrust violations
Potato Chip Industry, This bill reverses both cases.

As noted by the State of California, it is vital that damages he recoversd in a
parens patriae action suech as that as existed in Frito-Lay. 1t is also vital that
a state, damaged in its general economy, recover for snch injnries,

I am adyvised, by economists, that ascertainment of the fact of damage can he
":-l';l‘llli‘-'!'l‘l'f and distingnished for both concepts of parens patriae. It is logica)
that if “x" dollars are taken from each citizen of a state as a result of antitrust
\"-F IIL:m- that those dollars do IIu! flow into the general economy of such state
There ean and shonld, therefore, he a recovery fo (1) the State for injury to ;T-
overall general economy and (2) damages to citizen consumers for injuries they
have snetained,

In Hawaii, there was no opportunity to demonstrate, in a court of law, that
hoth types of damages could be ascertained and distingnished. It was presumed,
or hetter stated, feared, that there wonld be duplicative recovery.,

Gentlemen, we do not advocate that there should be duplicative recovery.
The fact remains that there is no reagon at all why an individual who canses
damages by his actions shonld not be made to pay for such damage. We do not,
therefore, endorse or agree with the comments by the Department of Justice
that this hill ereates serions diffienlties with the possibility of potential dupli-

€ major questions as the relationship of parens patriae and the s action
provisions of Rule 23 of the Federal Rules of Civil Procedure, District Court
Judges, such as Judge Wyatt in the Antibiotics litigation. have been qnite in-
noviative in exercising equitable powers inherent in the eourts onee harm and
liability have been demonstrated. The attempt by the Department to raise
numerous due process and notice problems is misleading. Even under Rule
there is never a rigid formula as to the type nofice that must be given. The
Supreme Court has recognized that notice requirements will vary with ecir-
cumstances and condifions. Rule 23 similarly allows for such I’lM:I’u]lt\' by
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using such terms as “the best notice practicable under the circumstances,” or
requiring individual notice identification “through reasonable effort.,” 1 know
of no reason why the courts should not continue to possess such flexibility. In
short, the National Association of Attorneys General supports Section 4C(a).
It is not felt that there is merit to the potential problems raised by various other
speakers,

I wonld make, however, two comments applicable to Section 4C({a).

First, as noted by others, the word “citizens” could ecause some confusion.
Recommendations have been made that the word “person” be substituted, This
wonld allow for congistency since such term is defined in Section 4. We feel this
is a valid reconunendation,

second, numerous oceasions ean arise where there is a need to bring an action
on ‘behalf of not only ecitizens, but political subdivisions of the state as well.
Consequently, it is recommended that a subparagraph 3 be inserted allowing
the Attorney General to hl‘ll:: an aetion “as representative of a class consisting
of polltical subdivisions of that State.,” With appropriate changes in Section
I (1y), the measurement of damage provisions could be utilized and the aggregate
damages sustained by political subdivisions may be recovered,

(There are some technical ehanges that are recommended in addition to the
substantive chianges which I will address myself to: for the convenience of the
Committee, 1 have attached a redraft of the bill incorporating both types of
proposed revision, )

Section 4C(b) provides for the measurement and distribution of damages.
It clarifies the so-called “fAunid class recovery” concept. 1t does nothing more

allow recovery of provable damages resulting from antitrust violations.

ents made by the Department of Justice regarding “unguantifiable and

wps totally unforsecable damages multiplied by three.,” are, we believe,
withont merit. Traditionally, there has always been a distinetion drawn between
the fact of damage and 11:tr mlmm:! of damage. (One Um:"t prove the fact of dam-

e. It does not appear th il is the intent of Section 4€(b) te alter this sab-
stantive law. Once, howere the fact of damage is ests |}» fshe -1 the amount of
damage can be tlu-xnnmn.n-w]. though such amount is uncert
Story Parchiment Co. v, Patierson Parchment Paper Co., 282 U 1 -

“Nor ean we accept the view of that court that the ver :!::1 of Hl- jary,
in so far as it included damages for the first item, cannot stand becanse it
was based on mere speculation and conjectnre, This charactérization of the
basis for the verdict is unwarranted. It is true that there was uncertainty as
to the extent of damages: but there was none as to the fact of damage ; and
there isa clear distinetion between the mensure of proof necessary to enable
the jury to fix the amount. The rule which precludes the recovery of un-
cerfain damages applies to such as are not the certain result of the wrong.
not to those damages which are definitely attributable to the wrong and
only uncertain in respect to their amount.”

Let me turn now to Section 41)(a). This provides that whenever the Attorney
General of the United States brings an action under section 4A, he must notify
the various Attorneys General of the States if he has reasen to believe such
action would probably lead to a substantial recovery of damages on behalf of
the eitizens of that State. Cooperative efforts between the States and the Anti-
trust Division have been sought and implemented in some cases, We favor this
section which would aid in closer cooperation. It is limited, however, to notifi-
cation only when a damage action is instituted by the Attorney General. We see
no reason why such notification, with the resultant cooperative efforts inherent,
should not also be required in injunetive actions. To this regard, we do recom-
mend, therefore, that the reference to Section 4A be deleted.

Section 4D (b) provides that following any notification the state notified wonld
have ninety days to decide whether it would file an action. If it declines or fails
to institute suit within the ninety-day period, the Attorney General, as directed
by the bill, would institute an action “in place of the State attorney general” and
as “parens patriae of the citizens of such State for the purposes of such action.”
We are not inclined to believe that the notification process of Section 4D(a)
wnn](! be burdensome, We must agree, however, with the remarks of the Depart-
ment of Justice’s Antitrust Division that the provisiong of Section 4D(b) conld
create serious problems,

Effective antitrust enforcement through cooperative efforts of the States’
Aftorneys General and the Department of Justice is now coming to the forefront.
Any antitrust litigation is time consuming and quite expensive. Decisions regard-
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ing the filing of a suit must be carefully considered. This provision, for antomatie
filing of suit on behalf of various States, will most assuredly result in inereased
pressures on already overcerowded judicial dockets, It will, as you hayve been told,
place further burdens on an already undermanned Antitrust Division, As pointed
out earlier in my remarks, states have had a major impact on the subject matter
of antitrust enforcement. Either individually or through cooperative efforts, the
States have attacked those violations having a direet, significant, major impact.
For example, notwithstanding that a grand jury investigation in the cast iron
pipe industry was aborted, the States have been active in the Cast Iron Pipe Anti-
trust Litigation, Unmanageable situations could arise if, as contemplated hy Sec-
tion 4I»(b), there would be an automatie filing of time consuming and expensive
antitrust litigation once a ninety day period had passed.

In addition, Section 4D(b) could create, unfortunately, an atmosphere which
would defeat the main objective of Seetion 40 ; that of “adding 50 more strings
to the antitrust bow.” California and New York have well staffed and trained
antitrust divisions in the Attorney General's office. Virginia and many other
States are now in the process of either enaecting effective antitrust laws or in-
stitnting responsive programs in this area. There are some states, however, which
aft present have neither the staff nor financial resonrees to establish and maintain
a credible enforcement effort. Section 4D would, T believe, create an actual dis-
incentive for such states to implement antitrust enforcement on their own, We
recommend Section 4D (b) not be enacted.

Lot me turn lastly to Section 4E. This section permits States to recover treble
damages for the entire amount of overchanges or other damages sustained in
connection with any federally-funded State program. This section accomplishes
two ohjectives which have long been sought after. Firet, it insures that States
have a right to recover treble damages for all injuries suffered, regardless of
how varions programs were funded. Second, it elarifies the measare of damages
that the United States is entitled to, when any antitust action involves a State
program that i federally-funded.

There should, however, be some further refinement in the phraseology of this
provision, Tt i§ suggested that, rather than allow the United States to secure reim-
hursement “under such regulations as the respective federal agencies responsible
for such programs shall publish,” the United States be entitled to secure reim-
hursement of its equitable share of any recovery for damages ‘““to be measured in
terms of its previous eontribution to the state program.”

For the same reason that we opposed Seection 4D(h), we must oppose that
provision in Section 4B allowing the Attorney General to institute snit on be-
half of the State if it fails to bring any such action itself within a ninety-day
period.

Aside from my negative comments regarding the provisions allowing the
Attorney General to sue in place of State Attorneys General, T want to emphasize
onr Association’s endorsement of the thrust of H.R. 12528, With cooperative
effort and with the tools, both procedural and remedial, that this bill provides,
effective enforcement and deterrence of antitrust violations will be enhanced.
A= refleeted in ecomments by others, the bill ereates unique opportunities for
halanced and comprehensive law enforcement. It encourages greater state in-
novation and participation. Tt provides needed protection for consumers find
will lead to a general strengthening of the overall competitive economy of the
Tnited States.

T appreciate the opportunity to appear before you and will be happy to
respond to any questions that yon may wish to ask,

SvacesTED REvIsions o Text oF H.R. 12528 (New MATERIAL Is ITALICIZED;
MATERTAL To BE DELETED I8 ENCLOSED IN BRACKETS)

YSEC. 40, (a) Any attorney general of a State may bring a civil action
in the name of such State in the distriet conrts of the United States under
section 4 or 16, or hoth, of this Aect, and [he] such State shall be entitled to
recover damages and secure ofther relief asg provided in such sections—

“(1) as parens patriae of the [citizens of] persons residing in that State,
with respect to damages [personally] sustained by such [eitizens] persons, or,
alternatively, if the court finds in its discretion that the interests of justice
so require, as a representative [member] of a [the] class or classes con-
sisting of persons residing in [the citizens of] that State, who have heen
[personally] damaged ; or
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(2) as parens patriae, with respect to damages to the general economy
of that State or any political subdivision thereof: or

“(3) on behalf of any or all political subdivisions of that State with respect
to dumages sustained by such political subdivisions,

“(b) In any action under paragraph (a)[(1)] of this section, the [attorney
general of a] State—

“(1) may recover the aggregate damages sustained by the Persons or
political subdivisions on whose behalf the State sues, [the citizens of that
State,] without separately proving the individual claims of each such
person or political subdivision; [eitizen;] and [hisg] proof of such damages
shall [may] be based on any or all of the follmwing: statistical or sampling
methods, the pro rata allocation of illegal overcharges [excess profits] to
sales occurring within the State, or such other reasonable system of estimat-
ing aggregate damages as the court in its diseretion may permit; and

“(2) shall distribute, allocate, or otherwise pay out of the fund so recovered
either (A) in accordance with State law, or (B) in the absence of any
applicable State law, as the district court may in its diseretion authorizo.
subject to the requirement that any distribution procedure adopted afford
each person or political subdivision on whose be half the State sues [eitizen
of the State] a reasonable opportunity individually to secure the pro rata
portion of the fund attributable to his or its respective claims for damages,
less litigation and administrative costs, including attorneys’ fees, before any
=uch fand is escheated or used for general welfare PUTPOSes,

Sec. 4D, [(a)] Whenever the Attorney General of the United States has
brought an action under [section 4A of] this Act, and he has reason to believe
that any State attorney general would be entitled to bring an action based
snbstantially on the same cause of action [, on behalf of the citizens of his
State] pursuant to section 4C of this Act [and wonld probably lead to a sub-
stantial recovery of damages], he shall promptly so notify such State attorney
general,

[Omit subsections (b)—(d)]

Sgc. 4E. With respect to any federally funded State program affected hy
antifrust violations, any State shall be entitled to treble damages for the entire
amount of overcharges of other damages sustained in connection with such a
program, [The Attorney General of the United States * * *.] The United States
shall be entitled to secure reimbursement of its equitable share of any recovery
of damages under this section, to be measured in te rms of its previous contribu-
tion to the State program. [under such regulations as the respective Federal
agencies responsible for such programs shall publish.] The provisions of
section[s] 14C(b) [and 4D (¢) and (d) ] of this Act shall apply to any action and
damages recovered therein pursnant to this section.

TESTIMONY OF HON. ANDREW P. MILLER, ATTORNEY GENERAL
OF VIRGINIA, CHAIRMAN, ANTITRUST COMMITTEE OF THE
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, ACCOMPA-
NIED BY GERALD J. DOWLING, ASSISTANT ATTORNEY GENERAL
OF CONNECTICUT; JOHN DESIDERIO, ASSISTANT ATTORNEY
GENERAL OF NEW YORK; C. RAYMOND MARVIN, ASSISTANT
ATTORNEY GENERAL OF OHIO, CHIEF, ANTITRUST SECTION:

AND ANTHONY JOSEPH, ASSISTANT ATTORNEY GENERAL OF
CALIFORNIA

Mr. MizLer. T am pleased to appear today to testify on H.R. 12528,
a bill which will achieve in the opinion of the Antitrist Committee of
the National Association of Attorneys General (1) enhanced protee-
tion for consumers in this country, and (2) a st rong deterrence to
antitrust violators.
] I wish to commend the committee for its interest in this area of the
aw.
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I appear not only as attorney general of the Commonwealth of
Virginia, but also as chairman of the Antitrust Committee of the
National Association of Attorneys General. In our view. ILR. 12528
will have significant effeet on the enforcement role of both the States
and the Federal Government. It drew the immediate attention of the
association and of the various attornevs general. Some States have
corresponded directly with this committee as to their views and other
comments have been coordinated through my office.

[ wish to present for the committee’s consideration at this time state-
ments on behalf of the attorneys general of Oregon, Colorado, and
Alabama indicating their individual views concerning the proposed
legislation. Copies of the statements have been filed with the committee
counsel, and I would ask that they be made a part of the record.

..\.:i', .‘“.-"IF‘.I.I:J'.J\I.. Without r:i!il"'i.:'lll. it \tl” be S0 |;{'1[_-".". :i.
[ The decuments referred to follow :]

THE STATE oF COLORADO,
DEPAETMEST or Law,
OFFICE OF THE STATE SOLICITOR (FENERAL,
Denver, Colo,, February 26,
Hon. ANDREW P, MILLER,
Attaranecy General of Virginia,
Nupreme Court, Library Building,
Richmond, Va.

DEAR GENERAL Mirrer : It is my understandi at yon propose to testify he-
fore the n ropriate committee of the Cong in favor of House of Repre-
i permit the attorneys neral of the several states to
=eCre e citizens and politieal subdivisions of their state for dam
and injuries sustained by reason of unlawful restraints of trade monopoly
practices,

Unfortunately I find it impossible to leave Denver at this time to come and
festify personally in favor of this bill. While the re provisions contained in
sections 4D (b) and the remainder of the bill which could be considered to be
it stronger than necessary pre-emption of states’ rights, it is my feeling that the
bill as a whole deserves pagsage and wonld provide a redal remedy where none
now exists, Nevertheless I would be in favor of passage of the bill even if it were
to stop at the end of seetion 4D (a) which appears on line 17 of page 3 of the
printed draft bill althongh I would prefer that the bill passed in its entirety.

We have discovered from a number of recent situations in our state that
there is a real and absolute need for the attorney general of the state to sie
as parens patriae for the citizens of his state and to recover damages in the
wiays suggested in the bill,

It is my hope and desire that when you appear to testify on behalf of HR
12528 you will present this letter to the Committee and indicate my support for
the bill as well as my regrets for being unable to appear personally.

With best personal good wishes, I remain

Sineerely yours

JoHX P. MOORE,
Attorney General.

STATEMENT OF LEE JOHNSON, ATTORNEY GENERAL OF

OREGON IN SUPPORT OF
H.R. 12

I appear not just as the Attorney General for the State of Oregon, 1
lawyer with considerable antitrust experience. I was a trial
(2) years with the Antitrust Division of the Uz
and represented both plaintiffs and defendants

mt as a
attorney for two
lited States Department of Justice
in antitrust litigation while
gaged in ten (10) years of private practice prior to becoming Attorney
General.

I believe states are fully capalile of carrying on effective antitrust litigation
to recover damages to the state and its citizens as a result of antitrust viola-
tions. To the best of wmy knowledge, many of the larger states such as New York
and California have antitrust divisions. Oregon is the only small state that has
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an antitrust division and the other small states could create divisions just as
Oregon has done, =<

Ours has been a paying program. Since begun we have spent $495,446.05 in
enforeing the program, and have received $2,206,945.03 in recoveries. Since cre-
ating an antitrust division in 1969, we have had, in addition to myself, one
other experienced antitrust attorney on our staff, antitrust para-professionals,
and numerous trial attorneys capable of handling complex antitrust litigation
with the guidance of our chief antitrust counsel.

We support new Section 4C of the Clayton Act. Actions for damages by the
state as perens patrie for damages to the e¢itizens of the state have received
mixed support by the courts, The United States Court of Appeals for the Ninth
Cirenit has held, at least twice, that this power, although previously recognized
in common law, no longer exists. California v. Frito-Lay, Inc., 1973 Trade cases
T3, 364 In re Multidistrict Vehicle Air Pollution M.D.L., No. 31, 481 ¥2d 122,
131 (9th Cir 1973). On the other hand, Judge Lord reached a contrary decision
in the drug cases. 333 F Supp 278, 288 (8D NY 1971). HB 12528 would clear up
this confusion.

At first blush, subsection 2 provides for the recovery by the state of damages
to the state's general economy and may seem like a wide-open avenue for wind-
full recovery and thus would meet serious objections from various segments of
industry. 1t is.our view that recovery on these grounds would not be wide open,
but rather would require very clear and explicit proof by the state, probably
through the use of expert economic testimony. There are certain types of anti-
trust violations which can have a very detrimental effect upon the state’s econ-
omy and the citizens thereof. For example, it has been alleged that the existing
gasoline shortage was the result of illegal collusion by members of the oil indus-
try. I wish to make it clear that we are not necessarily making any such asser-
tion, but assume that such an allegation was in fact true. There is little question
that the gasoline shortage has had a grave effect on Oregon's economy. The
state’s second industry, tourism has suffered tremendous losses, and likewise
there are many other persons who have lost their jobs as a result of the energy
shortage. It would seem only appropriate that in such a case the state should
he able to recover for this kind of economic damage.

We support class actions by the state, It is a perfect way to protect consumers,
Likewise, the provisions of subsection (b) allowing for aggregate damages to
the state for damages to its citizens and disbursement of recovered funds to
those e¢itizens by the state are desirable. We do not disagree substantially with
the court in the Eisen case, Hisen v. Carlisle & Jacquelin, 479 F2d 1005 (2d Cir
1973 ). We see no reason why one individual should receive a windfall nnder a
“fluid recovery” theory. Conversely, it is not equitable for a company to receive
a windfall beeause of the inability to loeate all of the injured citizens. HB
1 'S would solve thig dilemma by allowing the state to recover the damages, and
either directly reimburse the injured citizens or put the money into a state pro-
gram that wonld indireetly benefit the injured citizens commensurate with their
injury. If Congress thinks this latter provision is too broad as presently written,
we recommend that it be changed to require that the state use the recovered
damages in a state program beneficial to the injured citizens.

An example of suech programs that these funds could be used for is the State of
Oregzon’s present consumer protection program which is administered by my
staff and enforees the Oregon Defective Trade Practices Act. Likewise my office
is seeking legislation which would basiecally provide for a state antitrust law
comparable to the Sherman & Clayton Aets, The 1.8, Department of Justice has
for several years encouraged states to launech into such programs in order to
supplement their efforts in trying to preserve competition in our economy. The
prineipal legislative resistance to sueh a program in Oregon has been the lack
of funding. If we could nse the surplus damages recovered from class action
anfitrnst suits for funding a state eriminal antitrnst program, then I think we
conld have sufficient resources to effectively police the economy in this state.

We agree with Seetion 4B providing for the state as the proper party to sue
in a federally funded state program, We think the states have shown a lot of
initiative in sning for damages under the antitrust laws. Our lawsuits against
the oil companies for alleged antitrnst violations in the marketing of asphalt,
against the drug companies and against the gvpsum board companies, were
prompted by nothing but our own initiative. It might be argued that the award
for treble damages is not appropriate where the state is bringing an action
for damages to itself or to programs which are in part or in whole federally
funded. We think the treble damages provision, however, does give the state

41-525—T4——D
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more incentive to nse initiative in bringing these cases and recovering for |
the state and the federal government, On the other hand, there is possibly mer
to the argument that the state should not recover treble damages where they
are simply riding into court on the coattails of an already secured judgment
by the TU.8, Department of Justice Antitrust Division and relying on that judg-
ment for establishing liability. In such cases the only issue which the state
must address itself to is to prove its damages. We wonld not object to an
amendment to HB 12528 which provided that in those cases where the state was
merely riding on the coattailg of a judgment already secured by the Federal
Government thaf it would only be entitled to actual damages plus provisions
that the court conld in its diseretion award punitive damages.

We ohject to all of the provisions of 4D whereby the United States Attornes
General is required to inform the states, and after ninety (90) days inactivity
by the stafe, sne on hehalf of the state. We do not need the information since
numerous sources (not the least of which is the antitrust division of the United
States Department of Justice) already supply it to us. Requiring the United
States Attorney General to sue on behalf of the state, in our opinion, wonld
saddle that already overworked office with an additional obligation. The .S,
Department of Justice Antitrust Division and the Federal Trade Commission
already have a heavy responsibility for preserving competition in our national
economy, requiring them in addition to enforce the provisions of section 4D
could undermine that effort and for that reason we believe section 4D would
be a mistake.

I believe HB 12528 is very much needed legislation. Tt will provide the states
with the resonrces and eapacity to support the Federal Government's efforts to
enforce the antitrust law and preserve a free economy.

STATEMENT BY WILLIAM J. BAXLEY, ATTORNEY GENERAL OF THE STATE OF ATABANM A

Mr. Chairman and other distinguished members of the Committee on the
Judieiary :
I. GENERALLY

As Attorney General of the State of Alabama, and in the interest of the people
of Alabama, I strongly support legislation which wonld permit the individnal
State Attorneys General to bring civil damage actions under the federal antitrust
Iaws on hehalf of the State and on behalf of the individual citizens of the State,
as provided by Section 4C of H.R. 12528,

However, T strongly oppose legislation which would direct or permit the
Attorney General of the TTnited States to supplant the State Attorneys General
by bringing antitrust civil damage actions on behalf of citizens of a State, as
provided by Section4D(b), (¢) and (d) of H.R. 12528,

Similarly, I oppose legislation which would permit the Attorney General of
the United States to supplant the State Aftorneys General by bringing antitrust
civil damage actions on hehalf of a State, as provided by Section 4E of H.R. 12528,

II. FAVOR STATE ATTORNEYS GENERAL ACTION

As the Iaw now stands, State Aftorneys General are virtually powerless or at
hest severely limited in their ability to proteet their citizens from the damace
eaused by monopolistic and unfair competitive husiness activities, They eannot
now bring actions on behalf of their citizens under the federal antitrust laws.
Neither may they, in many eases, realistieally bring actions under their State
laws., The State antitrust laws in the State of Alabama, for exa mple, are inade-
quate and unused. Attempts to persnade the State legislature to pass more con-
prehensive and effective antitrust legislation have been unsuecessful, The State,
thus, has no means of correcting the inequities cansed by monopolistic and unfair
business practices.

The citizens of the State, however, look fo the State Attorney General for
protection and ecorrection of such injustices. The nation's larger corporations
may look fo the United States Department of Justice or to their private attorneys
for antitrust action, but the small businessman and the average citizen looks fo
the State Aftorney General, and rightfully so. The State Attorneys General are
elected by the people of the various states for the purpose of heing “the people’s
lawyer” and they are charged with the duty of protecting the citizens from
illegal and unfair practices of all kinds.
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Under present law the average ecitizen must rely upon “class nf-liuus“ in _\\'hivh
they are represented by self-appointed “private attorneys general” w hose primary
interest is obtaining a large legal fee, Certainly, the State Attorneys General are
more interested in the welfare of the individual citizen and will more properly
represent the citizen, He has been elected for just that purpose, zmt_l _tlulikn the so-
called “private attorneys general”, he is accountable to the citizens for his
performance,

Given the authority to do so, the State Attorneys General can adequately
represent the State and its citizens in federal antitrust aections. Some of the
states already have competent, active antitrust departments, Others have the
existing personnel and potential for developing such departments but have been
deterred from doing so because of lack of authority to litigate under the existing
law. Each State could rapidly develop antitrust litigation eapability and could
provide great service to its citizens while relieving the burden on the Antitrust
Division of the United States Justice Department.

The State Attorneys General should be given the authority to protect their
states and their citizens under the federal antitrust laws.

III. OPPOSE BSUPPLANTING STATE ATTORNEYS GENERAL BY UNITED BSTATES
ATTORRNEY GENERAL

For the same reasons that the State Attorneys General should be given power
to represent the State and its individual ecitizens, the State Attorneys General
should not be supplanted by the United States Attorney General. The State At-
torneys Generil are most knowledgeable about conditions within their individual
states and are in the best position to represent their State and their citizens.
The citizens expect their State Attorney General to represent them and their
State Attorney General is directly aceountable to them.

There are many considerations to be made in determining whether to initiate
an antitrust civil damage action, when to initiate such an action and how such
action should be initiated, framed and conducted. In many cases attorneys of
equal competence will disagree ag to the conclusions to be drawn from these
considerations, However, the State Attorneys General are in the best position
to make knowledgeable judgments of this nature on behalf of their states and on
behalf of the eitizens of their states. Their judgments on these matters should be
respected and they should not be second-guessed and overruled by the Attorney
General of the United States, Neither should they be rushed to make a premature
decision on whether fo initiate an action nor should they be required to bring
such an action within an unreasonably short time period.

Sections 4D and 4E of H.R. 12528 do impose unreasonable requirements upon
the State Attorneys General and authorize the Attorney General of the United
States to snpplant a State Attorney General if the State Attorney General is
unable to act within the very restrictive ninety-day period provided or if the
State Attorney General declines to act because it is his judgment that such
action would not be in the interest of the State or its eitizens. While I wonld
approve of legislation which would permit the Attorney General of the United
States to bring civil damage actions on behalf of the citizens of a State upon
request by the State Attorney General, I vigorously oppose permitting such
actions without the approval of the State Attorney General. Sections 4D and 45
would ignore the judgments of the State Attorneys General as to how Dlest
to protect the interests of their states and their citizens. They wonld substitute
the judgment of the Attorney General of the United States for the judgment of
the State Attorneys General with respect to how to best protect the interests of
the individual states and their citizens. Also, they would greatly reduce the time
period within whieh the Attorneys General may bring actions on behalf of their
states by effectively imposing upon them a ninety-day statute of limitations.
Consequently, it is my opinion that these provisions would weaken antitrust law
enforcement and protections of states’ and citizens’ interests rather than strengtlh-
ening such enforcement and protection,

In summary, I urge this Committee fo approve legislation. such as Section
40 of 1LR. 12528, which would permit State Attorneys General to bring anti-
trust civil damage actions on behalf of the states and their citizens and I nrze
this Committee to disapprove legislation, such as Sections 4D and 4E of LR,
12528, which would permit the Attorney General of the United States to Lring
stich actions on behalf of the individual states and their ecitizens without the
approval of the State Attorneys General.
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My, Minier. Other States. such as New Jersey, California, and New
York, have submitted comments directly to the committee, A number
are present today to express to the committee their endorsement of the
bill, as well as to answer any questions committee members may direct.

At this point, I would like to present to the committee Mr. Gerard
Dowling of Connecticut, the gentleman on my right. I also wish to pre-
sent Mr. Raymond Marvin of Ohio, the _:_r{.nthlm‘m on my left. We also
have Mr. John Desiderio of New York, who is the gentleman on my
immediate left. Finally, we have Mr. Anthony Joseph of California,
the gentleman on my immediate right.

Other States are represented by assistant atforneys general seated
behind this table.

My comments correlate the respective views of the various States
and reflect the position of the National Association of Attorneys Gen-
eral. If it ple ases the committee, I would like to make certain intro-
duetory remarks, at which time the gentlemen I introduced will speak
very briefly in regard to their concerns, and then we will be available
to answer any questions which members of the committee might have.

Unfortunately, for the great majority of States, realization of the
impact of antitrust violations did not come to light until recent years.
Since that time, however, there has been a marked inerease shown in
the State’s capability to deter violations of the antitrust laws. A major
example is /n re Antibiotic Antitrust Actions.

Numerous States, including the Commonwealth of Virginia, have
created programs of their own for effective antitrust enforcement. The
States have also taken the initiative in seeking, with the Department of
Justice, Antitrust Division, the establishment of cooperative methods
for the deterrence of antitrust violations. In some instances, for exam-
ple, Fleet Discount and Ampicillin antitrust litigation, action by the
States was the impetus for Federal action. Through innovation, the
States have had a major impact on the subject matter as well as the
remedial scope of antitrust enforcement.

In our view, ILR. 12528 provides incentive for greater cooperation
and innovation by the States and the Department of Justice. The bill
allows the States, through their respective attorneys general, to bring
both injunctive and (l-ﬂl]l"l"‘l" actions on behalf of (1) citizens of the
various States, and (2) on “behalf of the general economy of the State
and its political subdivisions, section 4C(a) (1) (2). The bill further
strengthens remedial and consequently deterrent aspects of antitrust
enforcement, in its provisions for the manner of measuring and dis-
tributing damages, seetion 4C(b) (1) (2).

Let me comment now on the three sections in question. These are
sections 4C, 4D, and 4E.

Section 4C (a) strengthens the traditional concept of parens patriae
and by definition clarifies some confusion the term has caused in the
past. The ability to effectively deter antitrust violations through the
application of the parens ]mtlmv doctrine, was significantly dimin-
ished by the Supreme Court’s decision in Hawaiiv. Standard 0il Com-
pany of Cdlifornia, 405 U.S. 251 (1972). There, the State of Hawaii
sought treble damage recovery for an injury to its general economy,
!lllem\dh attributable to a violation of the antitrust laws. The :.ulut&a,
susta]mng a motion to dismiss, rejected the claim for damages.
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Subsequently, the Ninth Cireuit Court of Appeals in California v.
Frito-Lay, Inc. (4T4 F. 2d 774 (1973), cert. den. 412 U.S. 908 (1973) ),
struck down a somewhat different concept of parens patriae when it
refused to allow the State of California to seek recovery for injury
to its citizen consumers for alleged antitrust violations in the potato
chip industry, This bill reverses both cases,

As noted by the State of California, it is vital that damages be
recovered in a parens patriae action such as that as existed in Frito-
Lay. It is also vital that a State, damaged in its general economy, re-
cover forsuch injuries.

I am advised, by economists, that ascertainment of the fact of dam-
age can be established and distinguished for both concepts of parens
patriae. It is logical that, if # dollars are taken from each citizen
of a State as a result of antitrust violations, that those dollars do not
flow into the general economy of such State. There can and should,
therefore, be a recovery to (1) the State for injury to its overall gen-
eral economy and (2) damages to citizen consumers for injuries they
have sustained.

In Hawaii, there was no opportunity to demonstrate, in a court of
law, that both types of damages could be ascertained and distingunished.
It was presumed, or better stated, feared, that there would be dupli-
cative recovery.

Obvionsly, we do not advocate there should be such duplicate re-
covery. The fact remains there is no reason why an individual who
causes damages by his actions should not be made to pay for such
damages. We do not, therefore, endorse or agree with the comments
by the Department of Justice that this bill creates serious difficulties
with the possibility of potential duplicative recovery.

Nor do we agree that the bill creates major questions as to the rela-
tionship of parens patriae and the class action provisions of rule 23
of the Federal Rules of Civil Procedure. District court judges. such
as Judge Wyatt in the Antibiotics litigation, have been quite innova-
tive in exercising equitable powers inherent in the courts once harm
and liability have been demonstrated.

The attempt by the Department to raise numerous due process and
notice problems is misleading. Even under rule 23 there is never a rigid
formula as to the type notice that must be given. The Supreme Court
has recognized that notice requirements will vary with circumstances
and conditions.

Rule 23 similarly allows for such flexibility, by using such terms as
“the best notice practicable under the circumstances.” or requiring
individual notice identification “through reasonable effort.” T know
of no reason why the courts should not continue to possess such
flexibility.

In short, the National Association of Attorneys General supports
section 4C(a). It is not felt that there is merit to the potential prob-
lems raised by various other speakers.

I would make, however, two comments applicable to section 4C(a).

First, as noted by others, the word “citizens” could cause some con-
fusion. Recommendations have been made that the word “person” be
substituted. This would allow for consistency since such term is defined
in section 4. We feel this is a valid recommendation.
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Second, numerous occasions can arise where there is a need to bring
an action on behalf of not only citizens, but political subdivisions of
the State as well. Consequently, it is recommended that a subparagraph
3 be inserted allowing the Attorney General to bring an action “on
behalf of any or all political subdivisions of that State with respect
to damages sustained by such political subdivisions.”

With appropriate changes in section 4C(b), the measurement of
damage provisions could be utilized and the aggregate damages sus-
tained by political subdivisions may be recovered.

There are some technical changes that ave recommended in addition
to the substantive changes which I will address myself to: for the
convenience of the committee, I have attached a redraft of the bill
incorporating both types of proposed revision. Mr. Chairman, copies
of this proposed redraft have been delivered to the committee counsel
for distribution, and I ask that they be made a part of the record of
this proceeding.

Mr. Semerrina. Without objection. that will be so ordered.

[ The document referred to follows:]

SUGGESTED REVISIONS To TeExT or H.R. 12528 (NEW MATERIAL Is ITALICIZED;
MATERIAL To BE DELETED Is ENCLOSED IN BRACKETS)

“Spe. 40, (a) Any Attorney general of a State may bring a civil action in
the name of such State in the distriet courts of the United States under section
4 or 16, or both, of this Aet, and [he] such State shall be entitled to recover
damages and secure other relief as provided in sneh sections—

“(1) as parens patriae of the [eitizens of] persons residing in that
State, with respeet to damages [personally] sustained by such [ecitizens|]
persons, or, alternatively, if the court finds in its diseretion that the inter-
ests of justice so require, as a representative [member] of a [the] class
or classes consisting of persons residing in [the ecitizens of] that State,
who have been [personally] damaged ; or

“(2) as parens patriae, with respect to damages to the general economy
of that State or any political subdivision thereof ; or

“(8) on behalf of any or all political subdivisions of that Stale with
respect to damages sustained by such political subdivisions.

“(b) In any action under paragraph (a)[(1)] of this section, the [attorney
general of a] State

“(1) may recover the aggregate damages sustained by the persons or
political subdivisions on whose behalf the State sues, [the citizens of that
State,] without separately proving the individual claims of each such
person or political subdivigion; [eitizen ;] and [his] proof of such damages
shall [may] be based on any or all of the following: statistical or sampling
methods, the pro rata allocation of illegal overcharges [excess profits] to
sales occurring within the State, or such other reasonable system of esti-
mating aggregate damages as the court in its diseretion may permit; and

“(2) shall distribute, allocate, or otherwise pay out of the fund so re-
covered either (A) in accordance with State law, or (B) in the absence
of any applicable State Iaw, as the district conrt may in its diseretion
aunthorize, subject to the requirement that any distribution procedure
adopted afford each person or political subdivision on whase behalf the
Ntate sues [citizen of the State] a reasonable opportunity individually to
secure the pro rata portion of the fund attributable to his or its respective
claims for damages, less litigation and administrative costs, including at-
torneys’ fees, before any of such fund is escheated or unsed for general
welfare purposes.

Sec. 4D.[(a)] Whenever the Attorney General of the United States has hronght
an action under [section 4A of] this Aet, and he has reason to believe that any
State attorney general would be entitled to bring an action based substantially
on the same cause of aetion [, on behalf of the citizens of his State] pursnant
to section 4C of this Aet [and would probably lead to a substantial recovery
of damages]. he shall peomptly so sotify such State attoeney general. .
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[Omit subsections (b)-(d)]

Sec. 4E. With respect to any federally funded State program affected by anti-
trust violations, any State shall be entitled to treble damages for the entire
fuount of overcharges or other damages sustnined in connection with such a
program, [The Attorney General of the United States * * *] The United
States shall be entitled to secure reimbursement of its equitable share of any
recovery of damages under this section, to be measured in terms of its previous
contribution to the State program. [under such regulations as the respective
Federal agencies responsible for such programs shall publish.] The provisions
of section[s] 4C(b) [and 4D(e) and (d)] of this Act shall apply to any action
and damages recovered therein pursuant to this seetion.

Mr. MiLier. Section 4C(b) provides for the measurement and dis-
tribution of damages. It clarifies the so-called fluid class recovery
concept. It does nothing more than allow recovery of provable dam-
ages resulting from antitrust violation. Comments made by the De-
partment of Justice regarding “unquantifiable and perhaps totally
unforeseeable damages multiplied by three” are, we believe, without
merit.

Traditionally, there has always been a distinction drawn between
the fact of damage and the amount of damage. One must prove the
fact of damage. It does not appear that it is the intent of section
4C (b) to alter this substantive law. Once, however, the fact of damage
is established, the amount of damage can be demonstrated, though
such amount is uncertain.

As stated in Story Parchment Co. v. Patterson Parchment Paper
C'o., 282 1.8, 555 (1931) :

Nar can we accept the view of that court that the verdict of the jury, insofar
as it ineludes damages for the first item, eannot stand because it was based on
were speculation and conjecture, This characterization of the basis for the ver-
dict is unwarranted. It is trne that there was uncertainty as to the extent of
damages ; but there was none as to the fact of damage, and there is a clear dis-
tinction between the measure of proof necessary to enable the jury to fix the
tmount, The rule which precludes the recovery of nuncertain damages applies to
such as are not the certain result of the wrong, not to those damages which are
definitely attributable to the wrong and only uncertain in respect to their amount.

Let me turn now to section 4D (a). This provides that whenever the
Attorney General of the United States brings an action under sec-
tion 4A, he must notify the various attorneys general of the States
if he has reason to believe such action would probably lead to a sub-
stantial recovery of damages on hehalf of the citizens of that State.
Cooperative efforts between the States and the Antitrust Division
have been sought and implemented in some cases. We favor this sec-
tion that would aid in closer cooperation. It is limited, however, to
notification only when a damage action is instituted by the Attorney
GGeneral. We see no reason why such notification, with the resultant
cooperative efforts inherent, should not also be required in injunctive
actions. To this regard, we do recommend, therefore, that the refer-
ence to section 4A be deleted,

Section 4D (b) provides that following any notification, the State
notified would have 90 days to decide whether it would file an action.
If it declines or fails to institute suit within the 90-day period, the
Atorney General, as directed by the bill, would institute an action “in
place of the State attorney general” and as “parens patriae of the
citizens of such State for the purposes of such action.”

We are not inclined to believe that the notification process of section
4D (a) would be burdensome. We must agree, however, with the re-




6

marks of the Department of Justice’s Antitrust Division that the pro-
visions of section 4D(b) could ereate serious problems

Eﬂ'vlli\o antitrust enforcement through cooperative efforts of the
States’ attorneys general and the Department of Justice is now com-
ing to the forefront. Any antitrust litigation is time consuming and
quite expensive. Decisions regarding the filing of a suit must be care-
fully considered. This provision, for automatie filing of suit on behalf
of various States, will most assuredly result in inc reased pressures on
already overerowded judicial dockets. It will, as you have been told,
place further burdens on an already undermanned Antitrust Division.

As pointed out earlier in my remarks, States have had a major im-
pact on the subject matter of antitrust enforcement. Either individually
or through cooperative efforts, the States have attacked those violations
having a direct, significant, major impact. For example, notwithstand-
ing that a grand jury investigation in the cast-iron pipe industry was
aborted, the States have been active in the east-iron pipe antitrust
litigation. Unmanageable situations could arise if, as contemplated
by section 4D (h), there would be an automatie filing of time-consum-
ing and expensive antitrust litication once a 90-day period had
passed.

In addition, section 4D (b) could ecreate, unfortunately, an atmos-
phere which, in our view, would defeat the main objective of section
4C; that of “adding 50 more strings to the antitrust bow.” California
and New York have well staffed and trained antitrust divisions in
the Attorney General’s office. Virginia and many other States are
now in the process of either enacting effective antitrust laws or insti-
tuting responsive programs in this area.

There are some States, however, which at present have neither the
staff nor financial resources to establish and maintain a credible en-
forcement effort. Section 4D would, I believe, create an actual dis-
incentive for such States to implement antitrust enforcement on their
own. We recommend section 41 (h) not be enacted.

Let me turn lastly to section 4E. This section permits States to
recover treble damages for the entire amount of overcharges or other
damages sustained in connection with any federally funded State
program.

This section accomplishes two objectives which have long been
sought after. First. it insures that States have a right to recover treble
damages for all injuries suffered, regardless of how various programs
were funded. Second, it clarifies the measure of damages that the
United States is entitled to, when any antitrust action involves a State
program that is federally funded.

There should, however, be some further refinement in the phrase-
ology of this provision. Tt is suggested that, rather than allow the
United States to secure reimbursement “under such regulations as the
respective Federal agencies responsible for such programs shall pub-
lish,” the United States be entitled to secure reimbursement of its
equitable share of any recovery for damages “to l)o measnured in terms
of Hspw\ ious contribution to the State program.’

For the same reason that we opposed section 4D (b), we must oppose
that provision in section 4E allowing the Attorney General to insti-
tute suit on behalf of the State if it fails to bring any such action itself
within a 90-day period.
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Aside from my negative comments regarding the provisions allow-
ing the Attorney General to sue in place of State attorneys general, 1
want to emphasize our association’s endorsement of the thrust of FLR.
12528. With cooperative effort and with the tools, both procedural and
remedial, that this bill provides, effective enforcement and deterrence
of antitrust violations will be enhanced. As reflected in comments by
others, the bill ereates unique opportunities for balanced and compre-
hensive law enforcement.

[t encourages greater State innovation and participation. It pro-
vides needed protection for consumers and will lead to a general
strengthening of the overall competitive economy of the United States.

I appreeciate the opportunity to appear before you and will be happy
to respond to any questions that yon may wish to ask. I will do that
after the other gentlemen, who are present with me at the table, have
made brief comments.

If it please the committee, T would like to call on Mr. Gerard Dowling
of Connecticut to malke his presentation.

Mr. SemeruiNG. Thank vou, Mr. Miller.

You may proceed, Mr. Dowling.

Mr. Dowring. Mr. Chairman, and members of the committee, I
appear on behalf of Attorney General Killian of Connecticut, who
wishes me to express his regrets that he is unable to be here this morn-
ing. He had wished to appear at a prior time, and has a commitment
that he cannot break.

I have and would like to present to the committee on behalf of At-
torney General Killian a written statement at the conclusion of my
remarks.

Mr. SemerLinG. Without objection, so ordered.

Myr. Dowrina. Thank you, Mr. Chairman. T would then briefly like
to read an oral statement by Attorney General Killian as fl)l](}\\-. “As
attorney general of the State of Connectient, I want to register my
strong support of Chairman Rodino’s bill, H.R. 12528. This bill would
give every State attorney general the authority to protect our citizens
from monopoly price gouging.

This authority is especially demanded by the monopoly pricing
1)1.1(‘“(('\ which have been encouraged by the response of the Feder: al
Government to the energy crisis. In effect, the national administration
appears to have handed the oil industry an unlimited license to devise
its own solution to the energy crisis, and this solution clearly will
include skyrocketing gasoline, fuel oil. natural gas, and coal prices.

Chairman Rodino’s bill will clearly establish the right of State
attorneys general to recover damages sustained by indiv idual citizens
because of monopolistic or anticompetitive practices. This right has
been greatly restricted by recent Federal court decisions.

In my written testimony, I considered in some detail the legal
background and arguments in favor of Chairman Rodino’s bill.
I want to stress in this statement how relevant the Rodino bill is to
effective State action to protect all of our citizens from the con-
sequences of the energy crisis.

I have long contended that the present energy emergency sitnation
is in large part the result of decades of monopolistic practices by the
major integrated oil companies. The Arab oil boycott appears near an
end, but hl'u‘]\mful. albeit at the hands of an American corporation




70

rather than Arab potentates, will continue unabated unless strong
autitrust action is pursued in this count ry.

Unfortunately the U.S. Department of Justice has shown no
willingness to tackle the giant oil companies. This means the States,
with their vastly more limited resources, must attempt to do what the
Federal Department of Justice has so long refused to do.

That is why I filed a major Federal antitrust suit last July. In that
suit, we seek to claim damages on behalf of individual consumers of
our State. But in order to effect this recovery, we must overcome the
Federal court decisions cited in my written test imony.

We can, of course, recover the damages for losses suffered by the
State itself or its political subdivisions, but if our antitrust enforce-
ment powers are to have real teeth, and if we as representatives of all
of our citizens, are to be able truly to protect their interests. then this
bill is a must. At long last we are entering an age of effective consumer
advocacy.

The Rodino bill will allow State attorneys general to act as repre-
sentatives of the consumers of a State to assure that the protection
intended by the antitrust laws is afforded them.

Individual consumers lack the resources to attack these huge
monopolies on their own. Few consumer groups have the where-
withal to finance an antitrust suit, which is a particularly costly and
protracted tvpe of litigation.

It is the purpose of Government to represent people and to protect
them, and to see to their interests. HLR. 12528 will serve this purpose
and put real teeth into antitrust enforeement.

As attorney general of Connecticut. T have joined with many Fed-
eral antitrust actions seeking the recovery of damages for individnal
consumers as well as for the State and its subdivisions. Tn these Fed
eral multidistrict antitrust snits, we have recovered well in excess of
§1 million, over $800.000 in the Antibiotic case alone. But these re-
coveries have been effected by the court settlements of very compli-
cated litigations, and the conrts are increasingly reluctant to oversee
the complex details of the formula for distribution of damages to
individual consumers.

The T.S. Court of Appeals from the Ninth eireuit in the Frito-Lay
case last vear nrged upon the Clongress precisely the kind of legislative
action embodied in the Rodino hill.

I urge the Judiciary Committee and the Congress of the United
States to take up the invitation extended by the courts to act and act
effectively to insure all our citizens a remedy they are now denied.
I respectfully urge the prompt enactment of TLR. 12528.”

That concludes attorney general Killian’s remarks. T for myvsel f
would only like to add that Connecticut fully subscribes to and stp-
ports the position on the bill as presented by General Miller,

I'The prepared statement of Attorney General Robert K. Killian
follows :]

STATEMENT OF ATTORNEY GENERAL ROBERT K. Kirtiax oF CoONNECTICUT

It is becoming increasingly clear that the Federal Conrfs are presented with a
dilemma when they encounter consumer actions wherein the potential number
of members in the class may be in the millions,

On the one hand, if the Court certifies the consumers of a state ag a class, it
may very well impose an intolerable burden on those opposing the class,
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On the other hand, if the Court refuses to certify the consumers as a class,
it effectively and totally denies relief, as a practical matter, to those injured.

As a general premise, when the administrative complexities and problems of
class manageability become impractical to the point of frustrating the entire
legal proceeding, then the class will not be certified. Failure to certify a large
consnmer class, due to administrative problems, vitiates the intent and purpose
of Rule 23 “Class Actions” of the Federal Rules of Civil Procedure.

Theoretically, the intent and purpose of Rule 23 is to allow numerous small
claimants, unable to proteet their rights through separate suits, the advantage
of a class action judgment without the burden of actually participating. The
Manual jor Complea Litigation, Sec. 1.45, citing the U.S. Supreme Court decision
Hawaii . Standard 0il Co., 405 U.8. 251, conclusively states that “According to
the weight of recent deecision, this right of the small elaimant to benefit without
alone bearing the otherwise prohibitive cost of litigation is the most important
procedural right secured by Rule 23." (emphasis added)

IT administrative difficulties have the effect of preventing class certifieation
by the Courts, then it must follow that the greater the number of people injured
by one violating the law, the less chance the transgressor has of being sned by
that class, The sad result is that the citizen-consumer is left without a remedy
against those who would monopolize the marketplace.

H.R. 12528 provides an alternative to the class action by allowing a state to
recover for the antitrust wrongs perpetrated on its consumers. In substance this
would shift the responsibility for devising plans for equitable compensation to
consnmers from the federal courts to the state.

The difficulties courts encounter in administering relief when there is a con-
sumer class involve giving proper notice, identifying the members of a class
and ecalenlating damages to each member, This bill would remove these issues
from litigation by allowing the state to recover aggregate damages to its citizens
and then apportion pro rata shares.

The states engaged in such a distribution in the Drug Cases, 314 F. Supp. 710
(S.ILNY.) affirmed 440 F, 2d 1079 (2nd Cir. 1971) where without any major
obstacle one hundred million dollars was distributed. The problem of a private
class representative holding the residue of an aggregate recovery has troubled
many courts, see e.g. Fisen v. Carlisle & Jacquelin, 479 F.2d 1005 (2nd Cir. 1973).
This is resolved when the State Attorney General takes control of this fund.
Yet consnmer elasses which have been denied an opportunity to prove they have
been victims of predatory practices include six million odd-lot purchasers of
securities, Fisen v. Carlisle & Jacquelin, supra; purchasers of bread within a
city, Hackett v. General Host Corp., 455 F.2d 618 (3rd Cir.) cert. denied, 407
7.8, 925 (1972) ; purchasers of eggs within the United States, United Egg Pro-
ducers v. Bauwer Imternational Corp., 312 F. Supp. 319 (S.D.N.Y. 1970) : pur-
chasers of gasoline within particular states, City of Philadelphia v. American
Oil Co., 53 F.R.D. 45 (D.N.J. 1971), Hawaii ». Standard 0il Co., 301 F. Supp. 982
(D. Hawaii 1969), affirmed on other grounds, 405 U.8. 251, 256n. 6 (1972).

Whether the consumer ean recover under Rule 23 depends on unpredictable
judicial diseretion under that rmle

It is evident that an alternative to the elass aetion in consumer actions is
necessary if citizens are to have a reliable redress for damages and injuries
sustained by them in the marketplace. Both Hawaii and California have recently
attempted an alternative by bringing actions as “parens patriae” to reeover dam-
ages for injuries to fthe states’ individual citizen-consumers, and to the state's
zeneral economy. “Parens Patriae” is of historie origin and refers to a king's
power as gnardian of persons under legal disability to act for themselves. When
the Union was formed, the states reserved this power to themselves, Although
the courts allow a state injunetive relief under Clayton See. 16 when sning as
“parens patrine.” they have rejected attempts by Hawaii and California as
“parens patriae” to recover for injuries to the states' individunal ecitizens-
consumers, and to the state’s general economy.

Judges unsure of their administrative eapacities would have Congress create a
less burdensome solution to the problem of over-charged consumers than the
class action.

The T.8, Court of Appeals, Ninth Cirenit, in California v. Frito-Lay. 474 F. 2d
T74 (1973) held that the State as “parens patriae” could not sue and recover
treble damages on behalf of its citizens-consumers. The conrt, however, offered
indieial guidance for a legislative solution by the following :

“The state most persuasively argnes that it is essential that this sort of
proceeding be made available if antitrust violations of the sort here alleged




are to be rendered unprofitable and deterred . . . However, if the state is to
be empowered to act in the fashion here sought we feel that authority must
come not through judicial improvisation but by legislation and rulemal;-
ing...," p. 777 (emphasis added )

The U.8. Court of Appeals, Second Circuit, also suggested a legislative solu-
tion in the Bisen Ca se, suprae:

“Rule 23 furnishes no satisfactory solution in situations where immense num-
bers of consumers have been muleted in various ways I»\ illegal charges
The problem is really one for solution by Congress . . .

The thrust of these opinions is elear. The United States Congress must act
positively in accordance with proposed H.R. 12528, This type of legislation will
protect the rights of our citizen-consnmer, as well as enhance the state's powers
in protecting the general economy from monopolization.

STATE oF CONNECTICUT,
ATTORNEY GENERAL'S OFFICE,
Hartford, April 8, 197}
Re H.R. 12528, 93d Congress 2d Session.
James F. Favco, Esquire,
Counsel, Howuse Judiciary Committee,
Rayburn HOR, Washington, D.C,

Dear Sik: 'resently pending in the Federal District Courts are varions cases
that are awaiting class certification under Rule 23 of the Federal Rules of Civil
Procedure. A few of these are antitrust actions brought by States' Attorneys Gen-
eral with potential class members numbering in the millions, Conce |\'1I"i\ none
of these classes will be certified ; not for lack of statutory violations, : CONEE-
quent damage to consumers, but rather, because the conrts feel that classes of
such great size are administratively nnmanageable, This resnlt vitintes the policy
that generated Rule 23, and is nnwittingly supportive of the antitrust violator by,
in effect, fostering anti-competitive activity by those who serve or transact busi-
ness with large numbers of consumer:

H.R. 12528 will go far to cure this inequity in representative law suits com-
menced after the proposed legislation is enacted. I believe, however, that H.R.
12528 should be amended by specifieally stating that the legislation be given retro-
active application at least to the extent of those class actions presently pending,
and awaiting certification.

If H.R. 12528 is given retroactive effect the states’ attorneys general need then
only amend their complaints to include a count “Parens Patriae”. Upon acceptance
by the Court, this count would be effective from the date of the original complaint,
and would remove the necessity of a Hew complaint being filed and served, with
the consequent statute of limitation considerations. More importantly, it unulll
more efliciently provide f‘lll:I[)(lNlr representation fo millions of this country’s
consumers who have been vietimized by antitrust violations,

Retroactive operation is uniquely fitting for legislation sueh as FLR. 12528, Tt
will withstand the objections to retroactive legislation viz. want of notice, lack
of knowledge of past conditions, and that such laws disturb feelings of security
in past transactions. None of these are valid objeetions in that defendants are
presently on notice as to the allegations filed. A new cause of action has not been
created, but rather, what has been provided is viable, eflicient access to the
Federal Courts allowing redress from antitrust violations.

Defendants should receive little consideration if they argue that they par-
ticipated in antitenst violations affecting millions of consumers becanse they
felt the nnmanageability of the class would render them immune from pros-
ecution. This is certainly not the type of interest that should be proteeted.
HLR. 12528 is curative legislation and it fulfills and secures rather than frustrates
and defeats reasonable expectations. Refronctivity, furthermore would not vio-
late contractual obligations, take property without due process nor interfere with
Judicial tiers,

To be given retroactive operation, however ; the statute must specifieally con-
tain langnage to that effect. 2 Sutherland Statutory Construction § 41.04 at page
252 (4th Ed. 1973) states the following *

“Retrospective operation is not favored by the courts, however: and a law
will not be construned as retroactive nnless the act elearly, by express lan-
gnage or necessary implication, indicates that the legislature intended
retroactive application.”
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Case law Indicates that the courts wonld apply H.R. 12528 retroactively if that
intent is expressly stated in the statute. Civil laws retroactively adding to the
means of enforeing existing obligations arve valid. Remedial legislation is valid
provided vested rights are not disturbed nor contractual obligations impaired.
(See L8, v, Village Corp., 298 F2d 816 (CA 4th 1962) : U.S. v. Perry, 431 F24.
1020, (CA 9th 1970). Simply stated, if retroactive application is intended, rea-
=onable, and not measurably unfair, it will be given effect.

In summary, statutes relating to procedure apply to pending as well as future
procedings. However, the intent of the legislature must be clear to justify retro-
active application of a procedural statute. (See Chovan v. duPont, 217 F. Supp.
RO8, (ED Mich 1963) ; Simonson v. International Bank, 14 NY 2d 281 (1964) )4
The primary influence of this statute is in the public rather than private inter-
ests, and refroactive application will eoincide and enhance standing public
policy.

Very truly yours,
Ropert K. KILLIAN,
Attorney General,
)y GeEraLDp J. DowLING,
Assistant Attorney General,

Mr. SemserranG. Thank you. We appreciate your remarks and those
of your attorney general.

Mr. Mivrer, The next speaker will be Mr. Marvin of Ohio.

Mr. SemerLiNG. Let me simply say that as a Representative of the
State of Ohio, T am particularly gratified that it has sent Mr. Marvin
here today to give the remarks of our attorney general, who was not
able to be here though he hoped to be.

Thank you.

My, Mivuer. T would coneur in the chairman’s observation that Ohio
is well represented here today.

Mr. Marvin, Congressman Seiberling, Attorney General Miller,
thank youn for those introductory remarks. The attorney general is
unable to accept your invitation to appear here.

Ohio Attorney General William J. Brown is unable to accept your
invitation to appear personally here today to present his views con-
cerning H.R. 12912, commonly referred to as the parens patriae bill,
cosponsored by Congressmen Rodino. Jordan. Mezvinsky and Seiber-
ling. General Brown has asked that [ relay to you. and especially to
you, Mr. Seiberling, his gratitude for this kind invitation.

With your prior consent. he has asked that I present his views and
those of the antitrust section of the Ohio attorney general’s office on
the bill. This testimony states our firm endorsement of the bill. the
reason therefor and attempts to identify certain problems which may
exist.

At the ountset it is worthwhile to observe that the fundamental prin-
ciples upon which the antitrust laws are based are among the most
widely shared values in this Nation. People who agree on nothing else
believe in honest and vigorous economie competition. So we start from
the point that fair and vigorous antitrust enforcement commands sup-
port as no other important societal policy.

Although some have debated whether the Federal enforcement
agencies have been sufficiently vigorous over the last several decades,
there is no debate as to State enforcement becanse there has been rela-
tively little such enforcement. That situation is changing rapidly
across the I'I‘Jllllil"\"

The bill seeks to solve problems encountered by State attorneys gen-
eral in antitrust enforcement. Two of the problems were recently iden-




tified in the opinions of the United States Supreme Court in Hawaii
v. Standard i1, 405 U.S. 251 (1972) and of the ninth cireuit in ('ali-
_,"H.-‘u;d V. ;";'.:l"u-f,!!_f/. 174 F. 2d 774 (9th Cir. 1973) cert, denied 412 1.S.
908 (1973).

In Hawaii, the Supreme Court held that a State may not sue for
damages for an injury to its general economy caused by a violation of
the antitrust laws. The Court’s holding was not based upon constitu-
tional principle. but upon its interpretation of what the Congress in-
tended by enactment of section 4 of the Clayton Act.

An entirely different question was present in Frito-Lay because
there California was seeking redress for injury to its citizen-con-
sumers not to its general economy. The ninth cireuit held that Cali-
fornia had no standing under parens patriae theory to claim those
monetary damages, again, for the reason that Congress did not intend
section 4 of the Clayton Act to confer this authority.

These decisions have placed 50 States in what we believe to be an
awkward position. Assume, for example, that a State attorney gen-
eral has evidence of two antitrust violations. The first is a price fix
of a product purchased, we might eall it a shelf produet. occasionally
by many end consumers for less than a dollar. The second is a con-
certed boyecott by members of an industry which drives a company
out of business, drives it into bankruptey, and requires its employees
to find other emnloyment.

Hawaii and Frito-Lay render a state attorney general impotent to
redress the injuries suffered by the State or its citizens. Some persons
hove said that nothing is lost thereby. since alternative remedies
exist in the opportunity for individual citizens to commence a class
action in the price fix case. and in the rnined company’s private canse
of action in the boycott case. But neither point is necessarily valid
in practical terms.

Whether the price fix case would ever come to court depends more
on_chanee, on whether the claimants. who may have heen injured
only to the extent of a few dollars, or their attorneys have the sophis-
tication, psvehie energv and the monev to carry them throuch long
and lean years of uncertain and complex litigation. Besides, if the
trial judge does permit a citizen to sne on behalf of his fellow
citizens nnder rnle 23, it is basicallvy on the theory that the antitrust
Iaws and rule 23 permit him fo act as a “private attorney ceneral.”
Why, then. should not the real attorney general be authorized to do
sn’?

In the case of the conecerted boyeott. there is no remedy for the
dollars paid in nnemplovment compensation, welfare, reemplovment
services, or for the tax revenue lost from a going business and em
ployed citizens, each being elements of injury to the State’s general
econnmy.,

And in both eases. there are undesirable side effects: These percons
who fleeced the public are permitted to pocket the frnits of their
illeeal conspiracy: an injurv has been sustained for which there is
no legal redress: and the citizens’ legitimate expectations of vigorous
law enforcement remain unfulfilled.

Ohio believes as a matter of policy that such results are untenable.
We believe that the problems identified by these two cases should
be corrected legislatively and we endorse the principal elements of
this bill intended to change these results,
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The bill also addresses a third problem hindering effective antitrust
enforcement : the unduly high standards of proof for damages in class
action cases. It is frequently argued by the defense bar that a  strict
class action approach requires evidence es ablishing the precise claim
of each class member. In the assumed hypothetical where millions of
person in a State may be injured only to the extent of a few dollars,
such a strict class action approach cannot result in recovering from
the defendants all of their ill-gotten enins.

Thus, a principal purpose of parens patriae theory is to take the
case beyond the strictures of a pure class action and to allow a more
generalized recovery upon more generalized proof of damages,

New section 4C(bh) (1) in both parens patriae and class representa-
tive cases involving damages sustained by the citizens allows the State
to prove those damages with evidence based upon statistical sampling
methods and relieves the State from the sometimes impossible burden
of providing individual transaction data.

Ohio applauds this clarification of the emerging principle of allow-
g the Federal courts liberally to constrie the requirements of proof
in cases involving massive antitrust violations affecting laree numbers
of consumers.

Thus, legislative attention to these three problems of damaces to
the general economy, standing of the State attorneys general to prose-
ente consumer claims, and proof of damages sustained by CONSUMers,
can significantly improve the competitive vitality of the American
economy by substantially enhancing the environment for antitrust
enforcement.

It is not necessary here to trace the history of the parens patriae
concept since that has been accomplished by other witnesses and is also
concisely stated in the Hawaii opinion at 405 U.S. 255-259. We wonld
like to offer some observations about several practical problems raised
by the bill in its present form, which in the opinion of onr office may
stimulate test litigation over the course of the years to come.

First, new section 4C (a) (1) provides as follows

Any Attorney General of i state may bring a eivil action in the name of such
state in the district conrts of the United States under Section 4, or 16, or both, of

this Aet. and he ghall he entitled to recover damages and secure other relief as
provided in such sections.

(1) as parens patriae of the citizens of that state, with respect to damages
rersonally sustained by such citizens, or, alternatively, if the court finds in its
diseretion that the inferests of justice so require, as a representative member of
the class consisting of the citizens of that state, who have been personally
damaged ;

Thus this section deals directlv with two of the three problems set
forth at the beginning of this t.
eral to commence suit to recove
State's eitizens, but in mutually exelusive ways:

-slhm-u‘\'. It empowers an attorney gen-
1 damages sustained personally by the
: : Either as parens
pPatriae or as a class representative.

We perceive no reason for limiting the action to one or another,
especially since the theories do nof cover the same ground, A class
action approach may prove inadequate in a oiven case,

We believe that an attorney general should be ab
least initially under both theories. To foreclose him fre
options open, as the present language does
State’s case.

le to proceed at
m keeping both
» may seriously hamper a




Second, if an attorney general proceeds under new section 4C(a) (1)
ng parens patriae, there may be a constitutional issue raised by a eciti-
zen that his elaim is being expropriated by the State government. The
question raised is whether the citizens who have personally sustained
dumages are constitutionally required to be notified of the commence-
ment of such suit and to be given an opportunity to exclude themselves.

While this point may introduece an unwelcome wrinkle in a welcome
theory, we believe that there is an answer. A responsible argument can
be made that due process is afforded in that (a) the bill gives individ-
ual elaimants an opportunity to present a claim against any fund
recovered and (b) the bill does nothing but add to present rights,
thereby leaving the individual ecitizen with, first, his private right of
action. second, an opportunity to assert a class action, and third, now,

y allow his elaim to be pressed by the State attorney general as well.

Thus. we believe the constitutional argument, which may be raised
Ly the defense bar if the Congress does pass this bill, and although
they are interesting to constitutional lawyers, can be met and there is
no defect to constitutional analysis to the language as presently
phrased.

'['hirrl. another major question left open is whether the provisions
of rule 23 apply to the second provision of paragraph (a) of 4C, which
would anthorize a State attorney general to sue as representative of
a class consisting of all of its damaged citizens.

A companion question is raised 1:_\ the requirement that the court
make an affirmative finding—and presumably that a State attorney
general make an affirmative showing—that “the interests of justice so

require” prior to the attorney general being allowed to proceed as class
representative. At first re u[lnﬂ' of the statute, it appears that rule 23
standards are deemed to be met by an attorney general. But on close
analysis, it is not at all clear whether the trial court must find the
prevequisites of rule 23 present in the case or, on the other hand, may
simply deecide based npon “the interests of justice.”

In the latter event. what elements are included in the standard,
“interest of justice”? How can such a vague finding be reviewed by an
appellate court? In any event, skillful defense ¢ mmwl will surely raise
the argnment that Congress did not intend to waive rule 23 prerequi-
sites unless vour intention to do so, if in fact that is your intention, is
manifestly expressed.

We suggest that if it is the intent of the committee to provide State
attorneys general freer access to the courts as class representatives,
then the section under consideration should be amended to allow for
this explicitly. There is justification for so relaxing the rule 23 pre-
1'{-q1|i.~'ill'-‘ on the IIH'-‘II'_\' that a State :lllnl':wl\ genel ral 1= an H]t‘II class
representative of a large number of consumers.

The eminent gronp of jurists comprising the multidistriet panel
supports this view, for in the Manual for Complex Litigation a State
attorney general is referred to as a “natural® elass representative sec-
tion 1.44. CCH ed. 1973. This concept has also been approved in con-

tested litigation. See In re Cloordinated Pretrial Proceedings in Anti-
biotic Antitrust Actions. 333 F. Supp. 267, S.D.N.X., 1971, at 269.

In fact, Judge Inzer Wyatt, in related pretrial proceedings of the
antibiotic antitrust cases said that it is hard to conceive of a more
appropriate class representative of retail consumers than a State at-
torney general, 333 IF.2d at 278.




Fourth, one of the [II;H‘ ipal reasons that State attorneys general
are not more active in the developing and emerging field of antitrust
enforcement is that it is expensive to operate an adequately stafled
and equipped office of prosecuting antitrust attorneys. Financing of
law enforcement generally is a continuing problem but in the context
of antitrust. a mlnlirm is within reach.

The attorney’s fee provision of the Clayton Aet has made private
enforcement possible. Other than the exce ptional case where large
damages are suffered by a large business, private enforcement would
not h: !] pen without the attorney’s fee provision.

If it 1s the intent of the Congress to simulate expanded antitrust
t-nluru ment at the State level, as HL.R. 12021 would do, then the fi-
nancing mechanism of attorney’s fee should be fully employed. The
courts have awarded State attorneys general attorney’s fees in sec-
tion 4 cases, but to shore up and preserve that situation it may be
advisable to add the words “including attorney’s fees” after the word
*eosts™ in line 7 of page 3 of the bill.

Fifth: New section 4D has attracted considerable testimony of a
critical nature. I would say here basically Ohio supports the position
that section 4D is not entirely necessary, and General Miller has
testified on that point.

To sum up this testimony, although this testimony intentionally
avoided an abstract or theoretical elaboration of the practical issues
raised, we would be glad to consult further with the committee stafl
on such points if it is desired.

Our purpose in presenting this testimony today is to urge its pas-
sage, and to give you our view of interpretative problems it may
encounter at the trial court level. Attorney General Brown appreciates
this committee’s interest in antitrust enforcement problems at the
State level and the committee’s time in hearing his testimony and the
testimony of his fellow attorneys general.

Again Attorney General Brown thanks you for your invitation,
Clongressman Seiberling. to present these views.

Mr. Sgmperuaneg. Thank you, Mr. Marvin, for a very well thought
out and a very practical statement, and some very good suggestions.

Mr. Minver. Mr. Desiderio.

Mr. Desmerro. Mr. Chairman, and members of the committee, T am
here today on behalf of Attorney General Lefkowitz of the :"~r.|fn of
New York. and he wishes me to thank the committee for this oppor-
tunity to present the views of the State of New York on H.R. 12528.

The attorney general has prepared a comprehensive written state-
ment. which comments on the provisions of that bill. and T ask the
permission of the Chair to file the copies of that written statement
for your printed record.

I will make brief oral remarks, which are based on the comments
in that statement.

Mr. Semervine. Without objection. so ordered.

[The prepared statement of Attorney General Lonis Lefkowitz
follows ;|

STATEMENT oF Lovuls J. LEFKOWITZ, ATTORNEY GENERAL oF NEw YoRrg

I wish to thank the Committee for this opportunity to comment on the amend-
ments to the Clayton Aet that are proposed in H.R. 12528, I have headed the
New York Attorney General's Office continunally since 1957. Over the years,
therefore, I have had a rare opportunity to observe my office develop broad
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experience in the field of antitrust enforeement, The experience which my office
has gained during that long period of time serves as the basis for my comments
here today.

The proposed Bill, as T understand it, would permit a state attorney general
fo maiutain eivil antitrust actions in the federal courts as parens patriae, to re-
cover damages and other relief, both for injuries personally sustained by eiti
zens of the siate and also for injuries to the general economy of the state or its
politieal subdivisions, The Bill would also establish procedures for the récovery
of aggregate damages in such eases. In my opinion, such legislation is desirable
to insure the continued effective enforcement of antitrust policy in this country.

In this statement, I will first set forth the basis for the interest of the State
of New York in the proposed legislation ; secondly, T will explain why New York
considers it very important that legislation of this kind be enacted ; and thirdly,
I wiil make a few comments about some specific points in the Bill.

First of all, T wish to make it very clear that the State of New York does
have a very substantial interest in seeing legislation of this kind enacted. This
interest is based on New York's record of vigorous antitrust enforcement during
the past twenty years nnder hoth state and federal law,

New York's own antitrust enforcement statute, the Donnelly Aet,® was first
enacted in 1899 2 and has been in foree, therefore, for alinost as long as the
Sherman Act itself. The existence of a State antitrust law, as supplement fo
federal enforeement, has made it possible for the New York Attorney General to
promote the competitive free enterprise syvstem. on an intra-state basis, within
New York's own local manufacturing, distribution, retail, and serviece trades.
The efforts made by the New York Attorney General’s Office in traditional anti-
trust enforcement activities well known. These efforts continue unabated to the
present day—always with a single objective in mind : to protect the public from
the effects of anticompetitive monopolistie practices,

In the last decade, the New York Attorney General’s Office has also hrought
geveral actions in the federal courts, under the provisions of Section 4 and 16
of the Clayton Act, to recover treble damages and injunetive relief on account
of violations of the federal antitrust laws, These actions have been brought not
only on behalf of the State in its proprietary capacity, but also, wheney ppro-
priate, on hehalf of subordinate governmental entities and the individual eiti-
zens of the State.

In just the last six years, the number and complexity of these actions has
increased substantially, and the importance of such litigation, to the State and
its eitizens, has grown proportionally greater. To maintain this increasingly
more important and complex form of litigation, a special unit of the Attorney
General's ff has been designated by me to handle the State’s federal anti-
trust litization,

New York has a number of sueh actions presently pending and, in this regard,
is aetively participating in the following consolidated federal multidistriet pro-
ceedings: the Ampicillin Litigation,” the Cast-Iron Pipe Litigation,* the Govern-
mental Awlo Fleet Sales Litigation,® the Master Key Litigation.® and the Multi-
digtrict Fehicle Air Pollulion Litigation.” Over the vears. my office has also par-
ticipated in a number of similar actions in which substantial settlements have
been achieved on behalf of the State, its political subdivisions, and its citizens.

Our experience in these cases shows that the traditional antitrust enforce-
ment role of the State, through its Attorney General, has clearly faken on a
whole new dimension. The Attornev General is no longer limited to simply pros-
ecuting and enjoining antitrust violations, He also has a positive role to play
in actually obtaining compensation for the victims of these violations. In the
complex society in which we live, the Attorney General is often the one in-
dividual in the State who can best fulfill the need that exists to obtain such
compensation for both subordinate governmental entities and individual
citizens.

! New York State General Business Law, § 340 (MeKinnev's 1068),

% See New York State BDar Assoclation, Report of the S8pecinl Committee To Study The
New York Antitrust Laws (1957). :

'Rtete of New York v. Bristol-Myers Company, et al.,, Civil Actlon No. 2084-70
(D.D.C.).

“‘ »‘]‘f'f?‘f of New York v. American Cast Irvon Pipe Company, et al., C.A. 71-1071 (X.D.
Al ,

& State af New York v. General Motors Corporation, et al., 71 C. 2072 (N.D. TIL.).

¢ 8tate of New York v. Emhart Corporation, et al., Civil Action 14.236 (D. Conn.).
“;f'frrn{:r(calrj .\én;:}‘i’ork v. Automobile Manufacturers Association, Inc., et al., No. 70~

= A Call).




In bringing such actions, New York and its sister states have demonstrated
that the socalled “private” enforcement ‘Wweapon of the Clayton Act can be most
effectively utilized by state public offi 5. A treble damage action by a state
attorney general, on behalf of subordinate governmental entities and individual
citizens, is indeed a potent weapon, and it is the only means available that is
truly equal to the task of dealing with monopolistic practices that cause wide-
spread injury. The real threat that is posed thereby to potential antitrust viola-
tors makes it possible, at long last, to deter anticompetitive conduct which may
affect thousands, or even millions, of potential vietims.

The aetive role, which all state attorneys general have played in federal treble
il » litigation over the last ten years, is a direct result of the success that

chieved in the early 1960's in the electrieal equipment conspiracy
ilu--wi ASe8 gTi a;rhlm'l\ demonstrated the full potential of Clayton Aet litigation
15 a1 s I‘,\ which local governmental entities could more effectively deal with
birogdse: nonopolistie practices.
electrical ecases clearly showed, under extraordinary procedural ecir-
cumstances, the practical benefits that all governmental entities might hope to
achieve throngh such lit tion in appropriate actions. Nevertheless, truly ef-
fective enforcement, on behalf of large classes of governmental entities and in-
dividual eitizen consumers, was only made possible, for the first time, as a re-
sult of two very important subsequent procedural developments, I speak, of
course, of the procedural changes brought about by the 1966 amendment to Rule
23 of the Federal Rules of Civil Procedure and by the enactment of the federal
Multidistriet |,ifi.“‘l|il= Statute.”
Amended Rule 23 has greatly facilitated the efforts of state attorneys general
e redress on behalf of the subordinate governmental entities in any state,
ations of statewide governmental class actions have oceurred in geveral
cases. While defendants will still fight hard to prevent it, the certification of
a statewide governmental elass action is now practically automatic in any given
CaxEe,
the Multidistriet Litigation 8 ite has made it possible for
seve parate statewide eclass actions to be concentrated in a single forum
at the same time. In sueh instances, counsel for the various states have heen
able to 1 in common cause and pool their resources. The ability of the states
jol '¢es in this manner bas made it possible for them to more Prl{fll\lf\
he ofte smgthy, voh ms far-flung, tedious, and ve
discovern i} s that are us 3 wges, This op 'h:ITllhl
(d and coordinated effort by the tes has tended to equ
bilities of large ecorporate defendm wernmental a
arry on protracted, nplex, am (pe e legal proceedings.
point of view of te attorneys genern hese have heen weleor
developments. The 1 a tindeed enabled n
ve significant recove ; in recent y . Nevertheless, the necessity
on a ease by case 1'1~[ 1 ' 1 qult for states to eff
‘ise all of the rights they Illlm on b 1

statewide governmental Cla
& a mear 11 ,-{I 1 1I| 1v:'1'-'1il to broad: » monopolistie prac-
. However, that potent will never he
it = I1'r|. ] | that a may recover to »
zes for all of the injuries 1.'1".| ted on its citizens or economy
of an antitrust violation.

Amended Rule 23 has been a step forward in this direction, but it has not gnar-
anteed the ability of a state to assert this i Ver) . Some eourts have
indecd allowed states to represent classes of indivic i . but others have
not permitted states to do so, either as class re entative ™ or as parens pa-
triale.” Furthermore, the Supreme Court, in the ease of Hawaii v. Standard 0il1,®

the factual and 1 v of the eleetrieal case 1it]
ral Legal Puolicationz (1973).

" Qoordinated Pretrial Proe edings In Antibiotie Anti
S.D.NY. 1971) ; In re Ampicillin Antitrust Litigation, :

(D.D.C, 1972).
1 Kee, w Philadelphia v. Amervican 0il Co., 52 T .R.D. 45 (D.N.J. 1971).
2 Sec. 0., ,r;hn-ur'u v, Frito-Lay, Inc., 1 F. 20 774 (9th Cir,), ecert. denied,

S. 251 (1972).
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denied the right of a state to recover antitrust damages for injuries to its general
economy. Following upon that opinion, the Ninth Cirenit Court of Appeals has
also denied the right of a state to recover antitrust damages for any injuries not
relate to commercial ventures or enterprises,

In addition to these setbacks, amended Rule 23 has itself been under attack on
many legal fronts, Some courts have consciously sought to limit the scope of the
Rule. They have done so, in some cases, due to a failure to perceive the proper
relationship of the class action procedure to the substantive issues,” and in
other eases out of fear that a “too liberal” interpretation of the Rule would ll“-llil
in serions manageability problems and an overburdening of the federal judiciar

Moreover, the members of the antitrust defense bar have also been very active,
both in and out of the courtroom, in their efforts to emasculate the truly repre-
sentative character and function of the class action procedure.” Their efforts have
been aimed at convincing both bench and bar alike that actions on behalf of lar
classes are always inherently unmanageable, They continually assert that proof
of linbility in such cases is impossible without first obtaining detailed transitional
evidence from each and every one of hundreds, or thousands, or even millions,
of |rl|[!'ll]lli class members. Because such a task, in their view, wounld be over-
whelmin ¢ unimanageable, they argue that a large consumer-type class action
can never lu- properly maintained, "\lll h arguments have received serions consider-
ation in a number of court decisions.™

In view of these circnmstances, it now appears that state attorneys gent
can only attain their major Clayton Aet litigation objectives through the leg
lative process. 1 therefore support the amendments proposed in H.R. 12528,
Clayton Aet litigation is to properly fulfill its funetion and be an effective sup-
plement to United States Government antitrust enforcement efforts, it is essen-
tial that this Bill be enacted into law.

With respect to the Bill's speecific provisions, I offer the following comments
for your consideration

Paragraph (a) (1) of proposed New Section 4C would authorize a state at-
torney general to act as parens patriae on behalf of the citizens of the state “with
respect (o domages personally sustained by sueh citizens” Alternatively, this
section wonld o permit the state attorney general to represent a “class con-
sisti of the citizens of the state, who have been personally damaged.” These
alternative provisions are important beeause they appear to confirm the right of
the state attorney general to aet in a representative capacity under all circnm-
stances, without regard to purely technical requirements, This means that, even
when & state is not similarly situated with those whom it would represent (as
wonld be reguired for the maintenance of a proper class aetion under Rule 23),
the state attorney general may still seek redress on behalf of the injured parties,
This is partienlarly important in cases where the injury suffered by individual
citizens may have been small and there is no other champion who can adequately
protect thei iterests,

I would hope, however, that the word “citizens”, as used in Paragraph (a) (1)
is intended as well to include politieal subdivisions of the state. While Rule 23
does make it possible for a state to represent politieal subdivisions within the
framework of a class action, it is just as important, for the state attorney general
toact as parens patrige “with respect to damages personally sustained” by poli-
tieal subdivisions, as it is for him to act as parens patriae on beball of other
citizens, If, in faet, there is no intention to exclude the possibility of intaining
parens patriee or class actions on behalf of political subdivisions under Para-
graph (a) (1), then it may advisable to make that faet clear in the Bill by in-

‘ting the phrase “or politieal subdivisions” wherever the word “citizens” ap-
pears, I submit that sueh elarification might help to avoid future litigation over
the « 't meaning of the paragraph.

Multidistrict Velicle Adr Pollution, M.D.L. No. 31, 4} 1 122 (9th Cir.
. e, City and County of Denver ¥. American 0il Co., PRI, 620 (D, Colo.

generally Eisen v. Carlisle -fﬂf‘qm‘hn 479 F. 2d 1005 (24 Cir.), cert. granted,
3226 (October 1973) (Eisen I1I
FNee, .9, Amerlean (n!}-"w of Trial l.n'.\\nr\ teport and Recommendati
tlll Committee 25 of the Federal Rules of Civil Procedure (1 5
[ ubstantive to Procedural Innovations in Antitrust Suits—T7The
il turm ust Review, 71 Colum. L. Rev. 1 (197
. 0.4, Eisen v. Carlisie & Jacquelin (Bisen IT1). supra n., 16: Boshes v. General
Mators Caorporation, 17 F.R. Serv, 2 206 (N.D. IIL. May 3, 1973).
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For instance, it could be argued that, as pre tiy drafted wpht (b) (1),
which relates to rec overy of aggregate damages, 1 wt apply to parens patriae
or class actions maintained on behalf of politieal subdivisions, This is because
o ';1||!: (b) (1), as presently drafted, allows recovery of aggregate damage
only in actions maintained on behalf of “citizens” under Paragraph (a)(1). 7T
exact meaning of word “citizens” is therefore very important, It should
emphasized in this regard, that there is no conceivable reason why &
damages should not be rec able in actions whid state it |
of its politieal subdivisions, as distinguished from those brougl
t]l\l~|11| citizens,

. provisions of Paragraph (b) (1) con

e extremely important. As previou ~1\
verniment freble umage antitinst
the total damag : ed by the w
the whole citizenry du g the
i however, that not evers rient 1]
lual eitizen, is going to be able to p rod
w, twenty, or perhaps even
1 solely to the elaims of those
able to prod first-hand ev nee of
udged li -Il_lil_" may not aderqumately
heer ted. In this situation, defendants
it effect of treble damage litigation is not great e
violations, and they may actually retain the

is Important to remel nber that antitrust
I money from their vietims in an unlawful man
retain the hulk of their illegal g
» to come forward with com) -u-rl (it
1ein that the states
Ite nnderlying violation sti be | ven in every

iolation is proven, an adjudicat as taken place
lentifies the profits of a 3 contraband that should

violator. The provision for recovery n.‘
appropriate,
aph (2) (2) whieh pern
my of the state, or a pelities '|"'Ii\.
sSuch a provision is important bees v it will en
* injuries that are not related solely to
igses, In the modern world, the sophisticated monopolisti
corporations often produce severe injurious effects that a 1
inflicted in the conrse of direct commer 1zs with the eonspira
forms of injury, while traceable to antie ive condnet. ha
by the courts as the kind of injury rl:;'- » antitrust laws
protect.” There a need, therefore, to insure very injnry
from an anfitrnst violation ean in fact be compensated, This pro
view, will make sueh recovery possible
With respect to the provisions of pr sedl New Sections 4D and 24E, T will
I am sure all state attorneys general would welcome the chanee for
wdination their own antitrust enforeement efforts wi 1se of
i COVernme sSuch coordination, coug with the pr ns for
parens patriae representation and recovery of ate damages, wonld make
nationwide governmental multi-class Inwsnits a truly formidable weapon in the
arsensal of antitrust enforecement,

Mr, Desiperio. In the last decade the New York Attor ey General’s
office has brought several actions in the Federal courts to recover treble
damages and injunctive relief on account of violations of the Federal
antitrust laws. These actions have been brought not only on behalf
of the State in its proprietary capacity but also whenever appro-
priate on behalf of subordinate governmental entities and the indi-
vidual citizens of the State.

g., In re Multidistrict Vehicle Air Pollution, AMLD.L. No. 3
3V and In re Multidistrict Vehicle Air Pollution, M.D.L,
§ 74,819 (C.D, Cal, 1973).
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Furthermore, the “-I'!'u:r me Court has denied the
recover antitrust damag for injuries to its general «

Ninth Circuit Court of ,\]-[u-:;- has denied the ||'f||I of

recover antitrust dan ages for any injuries not related fo ¢
ventures or enterprise
In addition to these setbacks. amended rule 23 has its

attack on many legnl fronts. The members of the antitrust

have been very active. both in and out of the courtroom. in :
to emasculate the truly representative character and fun

class action procedure. Their efforts have been aimed at cony
bench and bar alike that actions on behalf of laree classes

inherently unmanageable.

They continuously assert that proof of lability in s I¢
impossible without first ob unge detatled transaetional ey » from
each and every one of hundreds or thousands. or possibly even millions,
of potential class members. Because such a task in their view ‘.'.lrilli]
be overwhelmingly unmanageable, they argue l]]:tl a large consumer-
type class action can never be }u]nlu-r]\ maintained.

Such arguments have received serious consideration in a number
of court decisions. In view of these circumstances, it now appears that
State attorneys general can only obtain their major Clayton Act litioa-
tion objec I]‘.r~-«l||[1.t1flr1 the legislati (- process. ;

Therefore, the attorney general of the State of New York supports
the amendments proposed in H.IR, 12528,

If Clayton Act litigation is to properly fulfill its funetion and be
an effective supplement to U.S. Government antitrust enforcement
efforts, 1t 1s essential that a bill of this kind be enacted into law.
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generally .wltm with those comments made by Attorney General
\l.||1'1' andd ]a‘ the other States who are represented here today.

wnk vou very much.
SemERLING. Thank you very much. Mr. Desiderio.
Without objection, your full statement will be printed in the record

il Z.ill‘ :'[i::i'u[r]'

Did T understand that you had a lengthier statement ?
Mr. Desiperio. Yes.
Mr. SemeriiNag. T
.\ll'. Minrer. M I
Mr. Joser 11 I am Anthony Joseph, an assistant attorney general of
the State of California. We :l]-n have a rather lengthy statement,
which we wou d like to place in the record. I do not want to burden
the comm e with reading it at this time.

Mr, S LING. W n]]rutl objection, so ordered.

| The prepared statement of Attorney General Evelle J. Younger
follows: |

STATEMENT oF EveLLe J. YOUNGER, ATTORNEY GEN . OF UCALIFORNIA

In recent years, state Attorney General, acting on behalf of their citizens, have
shown increasing interest and capability in initiating lawsu seeking damages
ad injunetive relief for violations of the antitrust laws. When ing in their
nrapri y capacities states have not encountered procedural diffieulties. There
is no fuestion, for r'h:;:llilll'. that a state can recover as damages overpayments
for purchases it made as a result of a price-fixing conspiracy. When states have
attempted to broaden these lawsuits, however, they have too often encountered
a judicial barrier. California has been keenly interested in the parens patriac
issue. We have filed an amicus curiae brief in the United States Court of Appeals
f the Ninth Cirenit in Hawaii v. Standard Oil Co. of California. Our com-
plaints in the plumbing fixtures, motor vehicle air pollution, ampiecillin, broad
specirum antibiotics, and snack foods litigation have included parens patriae
causes of action. In the latter case we petitioned for a writ of certiorari in the
Supreme Courf. Innovative efforts to ui-r.-liu otherwise unrecoverable illegal
profits ret: I'IHIIE by an antitrust violator have been thwarted by judicial inter-
pretation of the present antitrost scheme. It is this unfortunate situation that
Chairman Rodino’s hill, HIX 12921, seeks to rectify.

In overall concept, HR 12021 would restore to state Attorneys General their
common law powers to act as parens patriae on behnlf of their citizens. power
that has recently been eroded by court decision. Before discussing those decisions,
the wn.:u'n-luu-nr need for remedial legislation, and the bill itself, it wonld be
helpful to explore the origins and development of parens patriae.

In early English common law, idiots, incompetents and infants were non sui
jnriz, unable to represent themselves, As the fendal system developed, the King
retained certain powers and duties, known as the “royal prer ._”.ITi'\l " and the
lezal doctrine of parens patriae (literally “father of the country”) was devel ped,
This doetrine provided that the King, through his attorney general, eonld repre-
sent all persons non sui jurig, See l.rr‘r-:m i General v. Dublin (Mayor of), 1
Bligh N.8, 312 (1827), 4 Eng. Rep. 888 (1901) : Shaftsturg (Earl of) v. Shafts-
burg, Gilb, Rep. 172 (1725), 25 Eng. Re p. 121 (1903). For example, Blackstone
refers to the King or his representative as “the general guardian of all infants,
idiots and lunatics.” and as the superintendent of “all charitable nses in the
kingdom.” 3W. Blackstone, Commentaries 4748 (1. Christian, ed. 1794). “In the
Inited States, the ‘royval prerog e’ and the ‘parens patriae’ function of the
King passed to the States.” Haweaii v. Standard 0il Company of California, 403
1.8, 251. 257 (1972).

I1||~ nature and scope of parens patriae has been greafly expanded in this
country beyond its original common law confines. This expansion is reflected in
a line of cases developed in the early nineteen-hundreds wherein States made
use of the doetrine to obtain relief from such problems as air and water pollu-
tion and diversion of waters.® The nexus in all these cases is that a large num-

' Nee, e.0., issouri v. Illinois, 180 U.S, 208 (1901) ; Kansas v. Colorado, 206 T.S. 46
19071 orgin v. Tennessee Copper Co., 206 U.S. 230 (1907) : New York v. New Jersey,
256 U.8. 296 (1921).
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ber of a state's citizens were injured—or threatened with injury—and the in-
jured mass of citizens was unable to protect its own interests hecause of the
magnitude of the problem. Such suits were permitted even though the persons
represented were not technically non swi juris, and even though there was no
direct injury to any proprietary interest of the state.

The Supreme Court had occasion to consider the applicability of parens patri
to relief from antitrust viol n in Georgia v. Pennsylvania B, Co,, 324 U5,
(1945). There, the state sought to invoke the original jurizsdiction of the Court to
remedy a conspiracy by several railroads to fix rates on the transportation of
goods to and from Georgia. In discussing the propriety of suing parcns patriae
under the antitrust laws, the Supreme Court stated :

“I'Wle find no indieation that when Congress fashioned those civil rem-
edies, it r ary interests,
Suits by a State, parens patriae, have long been recognized. There is no ap-
parent reason why those suits should be excluded from the purview of the
anti-trust acts.” Georgia v. Pennsylvania RB. Co,, 324 U.S

G a was allowed to file its complaint seeking both damage
relief. She was in faet denied damsages, but only becanse such
be an illegal rebate, as the

Commerce Commission,

Over the years, then, the judicial eve has looked favorably on the doctrine of
pareng patriee. From the sovereign representing the individual incompetent, if
developed to the point that states could represent their citizens and presumably
protect their economies injured by violations of the antitrust law, Tt was quite
a blow, therefore, when two recent decisions cloudetd prospects for the future use
of the doctrine in the antifrust context.

The first case was Hmweaii v. Standard Ol Co, of California, 405 U8, &
(1972). There, Hawail songht treble damage recovery for injury to its general
economy allegedly attributable to a violation of the antitrust laws, The Supreme
Conrt, in reversing the trial court. held that such an injury was not compen
under § 4 of the Clayton Act, 15 U.8.C. § 15. Althongh the Conrt did not ex)
foreclose future use of the parens patriae doctrine, by deciding that injury
state’s general economy was not an injury to its “husiness or properfy.”
quirement of § 4, the ability of a state to recover antitrust dams % in other than
ite proprietary capacity or as a eclass representative was severely limited,

In the wake of Hmweaii came California v. Frito-Lay, I'nc., 474 F.2d 774 (9th
Cir, 1973), cert. denied, 4 1.8, 908 (1973). The State alleged a conspiracy fo
fix and maintain prices of snack foods in violation of the Sherman Aet, 1 S0,
£1. We sued in our proprietary capacity as purchaser. as class rvepresentative,
and as parens patriae. The District Conrt, as in Hawaii, denied defendants’ mo-
tion to dismiss the parens patriae cause of action. The United States Court of
Appeals for the Ninth Circuit disagreed. It recognized that if was faced with n
completely different guestion than that presented in Hmraii. Recovery was
someht for ininry to California’s citizen-consumers, not for injn to its general
economy. Although the Court admitted this “may be a worthy state aim,” it
held that to permit this application of common law parens patrine wounld ignore
the safeeuards that have been developed in rmle and legislation eoncerning elass
aetionsg, The Conrt of Appeals said that:

“The stnte most persuasively arenes that it is essential that vig sort
of proeeeding be made available if anfitrust violations of the sort here
alleged are to be rendered unprofitable and deterred. Tt would indesd appear
that the state is on the track of a suitable answer (ner : the most
snifable vet proposed) to problems bearing on anti-trust detervence and the
class acftion a5 a means of consumer ™m tion. We disclaim any intent to
dicemmrage the state in its seareh for a solution

“However, if the state is to be impowered to act in the fashion here
songht we feel that authority must caome not throwgh judi
tion but by legislation and rule making. . . " 474 F.2d af . (Emphasis
added).

The legislation under eonsideration today wonld give the Ninth Cirenit the
aunthority it was looking for. Tt wonld fill an important gap in the enforecement
of the anti-trnst laws, A closer look at the facts and cirenmstances of the snack
food casze reveals an all too common state of affairs and clearly demon=frates
the need for this legislation.

California had evidence that the priee of potato chipg, eorn chips and
similar produets was illegally fixed pursuant to a conspiracy by a great many

I improvisa-




mannfacturers. Potato chips are usually sold in small gquantities and at low
prices, Unlike the purchase of an automobile, or even a few gallons of gasoline,
the consumer would seldom, if ever, keep a receipt of the purchase of potato
chips. Indeed, in the ease of snack foods the purchases are often made by chil-
dren. Whenever these ingredients are present—Ilow cost consumer products,
whose price is affected by an antitrust violation, purchased in small quantities
by consumers who seldom keep receipts—the violators are rewarded with large
profit= without fear of punishment.

It is apparent that the individual consumer will be hard- pressed to bring his
own antifrust suit even in the unlikely event he could prove his pennyworth
of damage, The time and expense involved in antitrust litigation is well known,

The Supreme Court in Harwaii and the Ninth Circuit in Frito- Lay suggested
that class actions provide the solution to the consumers' dilemma. At best, how-
ever, a4 ¢ action is only a partial solution. Practically speaking, the .imnllul
of claims proven by class members will be small compared to the total damag
inflicted by antitrust violators upon consumers and compared with the :lh"r
profits Hu\ obtained, To the extent that millions of class members eannot or
will not prove their elaims the violators will retain their illegal profits. They
will have committed the “perfect erime.”

Violations of the antitrust laws are diffienlt enough to detect, With this type
of “white collar erime” there are no fingerprints or dead bodies. Violators are
usnally sophistieated. They conceal their transgressions m a web of complex
business tr: insactions and relationships to be discovered, if at all. somewhere
within the reams of documents they neglected to {li‘.‘\“fl_\. |llll'{' evidence of a
violation is obiained and proven, often after years of investization and legal
maneuy it is unthinkable that the antitrust law permits the perpetrator
to keep a large part of his ill-gotten gains.

HR 12921, if passed, would go a long way towards a rewmedy of this sitna-
tion. It would amend §4 of the Clayton Act to specifically permit a state At-
torney General acting parens patriae to recover treble damages either on hehalf
of his citizens or for injury to the state’s economy. It would, in effect, overrule
ffarwaii and Frito-Lay. There are, however, some portions of the bill which in
our opinion require clarification.

First, Section 4C{a) (1) as drafted would 1'u'!|u\\'- r the State Attorney General

sent his citizens either as parens patriae, or, altern: itively, as elass repre-
v, These two types of representative ];mm.. should not be muiually
ve. Procedures that have been « reloped under the elass aetion rales are
useful and necessary, but as has already been mentioned, do not ]nn\nlu for com-
plete recovery of illegally obtained profits. As California envisioned in Frito-Liay,
parens palriee recove '_\ may begin when 158 action recovery ends. In other
words, parens patriae can be nsed in its “pure” form, or as a suppiement to a class
action depending on '111‘ k of a particular case and a determination by the
trial eourt as to which pr re is the most appropriate for that ease, In the
rinstance, ag a clyss Hon supplement, parens patriae will insure complete
the state for ifs citizens, who eannot or do not prove their elaims as
We therefore recommend that Section 4C(a) (1) be amended to

1 Attorney Gener the flexibility to bring parens patriae and el

ac i1nm concurrently in the proper ecase,

Neeond, Section 4D as drafted is unclear regarding the amount of damnges to
be awarded. Under that section, the Attorney General of the United States is
obligated to |.11u-_: i parens patriqe action in place of the state Attorney General
if the latter fails or declines to do so. Section 41 makes reference to actions
already brounght by the 1 Attorney General nmder Section 4A, which grants
only aectual “single”y damages to the United States. Should a state Attorney
General bring action under the new Section 4C he clearly can obtain treble dam-
ages. What then is the measure of damages the U.S \rrnrln-\ General can obtain

a state under Section 4D as dreafted ?

The staflf analysis to H.R. 12921 does spell out the intent of Se tion 41> :

“If the State Attorney General is nnable to bring a frebie (I image action on
behalf of the citizens of his State., then the Federal Attorney General is
obliged to do so. . . .". (Emphasis added).

As drafted, thongh, there is room for doubt as to the mensure of damages. We
suggest that langnage be added to Seetion 4D(a) to the effect that damages re-
covered pursnant thereto be the same as if the state Attor ney General were acting
under Section 4C, i.c., treble damages.
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Third, we recommend that the 90-day period within which the state Attorney
General may act pursuant to notice from the .8, Attorney General under Sec-
tion 4D(a) be extended considerably. It is unclear what the effect of failure to
file within the time limit would be. For example, could a state intervene after the
U.S. Attorney General had brought an action pursuant to Section 41¥(a) ¥ Many
states may wish to await the ng of a bill of particulars by the federal govern-
ment, the completion of discovery, or even the completion of a federal eriminal or
civil action before determining whether to enter into autitrust litigation. Such
litigation is expensive and decisions regarding filing must be carefully considered.

Fourth, Section 4E indicates that under federally funded state programs af-
fected by antitrust violations, the United States shall be entitled to secure reim-
bursement of its “equitable share” of any recovery. The state wonld be entitled
to treble damages. It is unclear from the bill whether the United States’ equitable
share of the recovery would likewise be trebled. ” ; I analysis seems (o
contemplate that the United States would receive reimbursement of the propor-
tionate amount actually spent in the federally funded program i
retaining the remaining damages, trebled. We feel it would be desi
this point.

Fifth, Seetion 4C(b) deals with proof and recovery of damages in both
patriae and class aetion proceedings brought under Section 4C(a). App
the intent of this section is to elarify and legitimize the so-called “finid elass
recovery.” In our opinion, however, the term “execess profits” is imprecizse. We
would recommend that the use of statistieal sampling methods and the pro rata
allocation of illegal overcharge to sales oceurring within the State as a means
of proving total eitizen damage be clearly made mandatory by amending Section
4C(h) to read:

(b) In any action under paragraph (a) (1) of this seetion, the attorney
general of a State—

“(1) May recover the aggregate damages sustained by the eitizen

State, withont separately proving the individual «
and he shall be able to prove such damages by mi
methads, or the pro rata allocation of |‘In-"] ove
within the State: further he may ]||n\v a ( -
sonable system of estimating aggregate damages as the court in its discretion
may permit;..."”

Apart from these specific points which we feel require clarifieation or chanze,
we again wonld emphasize our hearty endorsement of the concepts of HR 12
State Attorneys’ General can provide a vital supplement to the Dep
Justice's Antitrust Division and the Federal Trade Commission in the
men of the antitrust laws, The bill would provide a unique oj P
anced and more complete law le'--rm ment by enconraging greate
tion and partieipation. It wonld achis imnortant new prote
and the stronger deterrence to antit HNE violators. Attorney Geng
iously awaits this authority to act on behalf of California ecitizens
patriae,

M. Joserm, Attorney General Youneer has asked me to appear on
his behalf todav. He is out. of the country at this time. and therefore
cannot personally appear himself, and he regrets that,

I would SV in reference to our o rnz-qu‘. statement that on
through 12 we diseuss the bill and some of the |mJ lems that we see
with it. Generally those comments are set forth and considered in the
hill as redrafted by the Antitrust Subcommittee of the National Asso-
ciation of Attornevs General and we support the amendments of the
Antitrust Subecommittee which have been filed with this committee
by Attornev General Miller

Chalifornia has pursued parens patriae eases of action vicoronsly.
We have included such a econse of action in antifrust cases involving
nlumbine fixtures. amnicillin. motor vehicle air pollution devices,
broad spectrum antibioties and snack foods

Tt is onr belief that parens patrine indoments are an absolute neces-
sitv if we are to deter antitrust violations aimed at consumers, Tn the
Frito-Lav ease we recognized that if liability were found and indi-
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vidual consumers were compelled to prove their damages. there would
be only a small portion of the illegal funds obtained by the defendants
returned to consumers,

In essence the problem is that receipts are not kept of individual
consumer purchases. If the courts are going to compel the proof of
damages through the existence of receipts, which the defense bar has
continuously contended. there will be no giving up of the illegal funds,
which leads to two problems.

One. there is no deterrent : the second problem is there is no return
to the consumer who was injured.

I think that this thought was best summed up by Judge Real, the
trial judge in the potato chip litigation, who upheld the parens
patriae cause of action. He indicated :

What corporation would not risk violation of the antitrust laws where maxi-
mnm penalties are minisenle compared to the potential harm of the public unable
to meet the technical requirement of proof of damage, or even more to the point,
what corporation would risk violation of the antitrust laws if they were assured
every penny of conspiratorial gnin three times over were the ultimate result of
i proven price fixing conspiracy ¥ Putting the question is its own abyvious answer.

California agrees with Judge Real. We commend the authors for
their introduction of H.R. 12021. It is most important and most neces-
sary litigation,

The court of appeals in Frito-Lay recognized the deterrent effect
and consumer protection benefits of parens patriae. That court sng-
gested that legislation was the route to empowering the States to bring
Stuceh actions.

The attorney general of California wholeheartedly supports the
concepts of this legislation. Once enacted vou may De sure we will
make the fullest use of this important power in order to protect cur
consuners, and to deter anticompetitive actiy ity.

We look forward to your questions and end our statement at this
time in order to have the greatest amount of time for questioning.

Mr. Semervine. Thank you very much., Mr, Joseph.

Mr. Josepir. Apparently. we are considering at this time HL.R. 12528,
and I think 1 referred to T1.R. 12921,

Mr. SeiperiNG. They are both the same.

Mvr. Joseen. That is my understanding.

Mr. Semsercine. All vight. If you gentlemen have finished your
statements then we will have some questions. I have some myself.

First of all for Mr. Miller, of course most States already have anti-
trust laws. Why should not this be a problem that we leave to the
State lecislatures to handle by deciding what powers they want to
give to their State governments to represent the citizens of the States
under the State antitrust laws ¢/

Mr. Micier. I would view the two as complementary. T think vou
do have a constitutional issue here in terms of a State elected official
being imposed with a duty by Federal law. However. an attorney
general of a State, being a State officer. obviously is also bound by
State law. If in fact there were a State law to that effect that an af-
torney general could not institute an action of this sort. clearly such
a suit would not be instituted.

The diffienlty which many of the States have is that the antitrust
laws in those States are not as well defined as a result of the precedent
of past court decisions, as the Sherman and the Clayton Acts. Con-
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sequently what the bill does. and I think this is a most desirable goal,
is to spell out with respect to the Federal law what, in fact, an attor-
ney general can accomplish by use of Federal law.

Consequently, if you review the State law and the Federal law as
complementary, 1 think it is clear that the attorney general of any
State should have the power to act under both laws.

Mr. Seiperiiya. Thank you.

Do anv of vour associates want to comment on that ?

Mr. Mirrer. Mr. Joseph, I think, representing California. is per-
haps in a position to comment, hecanse after all. the Frifo-Lay case
in California was brought under Federal law by the attorney general
of that State: yet, California is perhaps one of the most advanced
States in this country with respect to having an effective State anti-
trust enforcement program.

Mr. Joseer. Mr. Chairman, maybe a brief comment. T have real
doubts as to whether the inclusion in the State antitrust law of a
parens patrine cause of action would solve the problem in that a great
deal of the litigation in which the State of California and most of
the other States are involved is Federal litigation consolidated through
the multidistrict panels. This consolidation has been useful to the
States. It allows us to maximize our abilities. We all operate under
limited budgets. We can operate better where we bring our cases to-
gother through the multidistrict panel. It also has the benefit of not
overburdenine the court system.

In terms of your question, the logical choice has been to file Fed-
eral litieation. And T think that the amendments are needed in the
Foderal law. The amendment in the State law would be useful, and
it is somethine that each of our States would want to consider. but
we cannot feasibly use our State laws in major treble damage litiga-
tion. We file nnder the Federal act.

Mr. Semeruive. Well, is what we are sayving that the growth of
interstate business has reached the point where a single State’s law
cannot adequately cope with the situation?

Mvr. Josepr. Do you want to answer ?

Mr. MrLer. It depends upon what you define as “the situation.”
Very clearly there may be localized violations of ant itrust law within
the houndaries of a single State. In those instances, for instance in
Virginia at its last session of the general assembly, the legislature
did enact a new antitrust law, which is a model act.

However. as Mr. Joseph has just pointed ouf, in instances where
vou have the multi-State effect of a violation of the antitrust statutes,
there frequently are significant advantages of instituting suits in the
Federal system. This is what the various attorneys general wish to
take advantace of, and can take advantage if this bill is enacted.

Mr. Semperting. Do vou feel this bill would actually help reduce
the complications and bring into manageability multi-State litiga-
tion? T am thinking of the electrical cases, for example, where you
had a multiplicity of municipalities as well as private consumers
suing, whereas this bill would reduce the number of plaintiffs to
perhaps a more manageable size if the States had brought actions in
place of all of those individual plaintiffs.

Do you foresee that as a possible benefit of this legislation?

Mr. Murxr. I do, sir, and I think Mr. Desiderio would like to ad-
dress himself to that point.
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Mr. Desmerio. I think, Mr. Chairman, that the bill would do
that. The ability of the States to sue in the Federal courts, especially
under the tymes of provisions that are provided here, enable the States
to take advy itage of the Federal Rules of Evidence. So that these
cases are hanaled on a uniform basis then.

With the provisions for aggregate damages that are called for in
this bill, it would very greatly reduce the complications that arise
in the cases that we have seen to date.

I think basically—this goes to what I said before. I think that the
ability to prove the ﬁgwwgate damages without having to drag into
the courtroom every single consumer 1 the State, 1 would think that
would very definitely help the canse of effective antitrust enforcement.

Now, if the States were to pursue this on their own individual basis,
under their own statutes. they might be able to do the same thing
in a State court; but when you have a nationwide conspiracy where
basically you are proving the same facts, it makes it much more ef-
ficient and effective to do it all in one forum. And I think that is really
what we are trying to do.

Mr. SmseruiNGg. Thank you.

We are going to proceed under the 5-minute rule, and I have just
used up my 5 minutes, so I will recognize Mr. MeClory.

Mr. McCrory. Thank you, Mr. Chairman.

[ want to certainly attest to the fine quality of the testimony which
we have received here this morning. We appreciate your active par-
ticipation in t]ns hearing.

I have been in touch with Attorney General William J. Scott of
the State of Illinois, and I have a fvehnlr that he shares in general
the views that you have presented in snppmt of this legislation; he
being a very active attorney general of my State p‘utn.ul.ul.\ in the
area of consumer fraud.

We are confronted constantly with the problems of granting more
and more jurisdiction to our Federal courts, and burdening the Fed-
eral courts, and increasing the number of judges, and blll}]L’( ts of that
kind. That is why, ﬂthoun‘h I do realize the importance of uniformity
in application of such a statute as this, if enacted I am wondering
if it could not be uniformly applied in accordance with the provisions
of the law, but granting nnm!]:lnm to the State courts instead of
requiring that you bring the action in the F ederal courts.

Now, a violation of a Federal law normally is enforceable in the
State courts, as I understand it. Is there any reason why either yon
should not have the States and the Federal ]uusdlctmn with {'qlm]
jurisdiction, or you should not be directed to initiate and to institute
the action in the State courts?

Would you want to respond to that ?

Mr. Miueer. Mr. Joseph would respond, and then perhaps some of
the others of us will follow up on it.

Mr. Joseem. Well, it is my understanding that you cannot bring
antitrust actions under the Federal antitrust law in State courts.
We do have the opportunity to bring antitrust actions under our
State antitrust laws in the State courts, And a parens patriae action
might be useful in the connection.

But what we are asking for today would have to be brought through
the Federal courts, It 1~‘10qum-d by law.

Mr. McCrory. Is there some constitutional impediment ?

41-525—74—7
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Mr. Joseen. 1 believe there is. I am sorry I do not have all of the
necessary background to develop that, but it is my understanding—
well, I know that the antitrust laws themselves call for use in the
Federal courts, and I think it may be found somewhere in the Consti-
tution to that effect, but I am not sure.

Mr. McCrory. My counsel indicates that there are no constitutional
impediments. _ :

Mr. Josern. All right. Well, T was not certain of that, and T could
not refer you to a specific section in that regard. But the laws them-
selves do call for Federal court administration.

And I might say if we are considering that subject matter, that the
Federal courts have become highly knowledgeable, and these are very
difficult cases. These are the most complex cases presently before the
courts.

I think that removing such cases from the Federal courts in order
to improve judicial administration and returning them to the State
cotrts would be a step backwards.

Mr. Dex~is. Would the gentleman yield ?

Mr. McCrony. Yes.

* Mr. Dexxis. While we are on that general subject T have been won-
dering about another facet of that. As I understand it under rule 17
normally capacity to sue in the Federal court is determined by the
law of the State. T am wondering why you gentlemen could not induce
Your State assemblies to pass laws to give you a right to bring this
type of action in the Federal courts, but by State legislation ?

Mr. McCrory. Would the gentleman yield?

Mr. SemerLinG. Well, let the gentleman respond.

Mr. Dexxis. At least, particularly in the Frito-Lay type of case,
the class action type of action.

Mr. Mitrer. Well, I think in the first place there is no State legisla-
ture that——

Mr. Dex~is. Go ahead. I did not mean to interrupt you, Mr. Miller.
It is really my mistake, T guess, but is not Frito-Lay st rictly the class
action type of case, but T think that is the type of case I
to.nevertheless. Go ahead.

Mr. Mirrer. State legislature cannot give jurisdiction to the Federal
courts in terms of passing a law which would be enforced in the
Federal courts.

In terms of the role of the attorneys general, in Virginia, as in many
other States, there is a common Iaw background to our law, and
consequently, as attorney general of Virginia, I have common law
powers to bring suit parens patriae. The difficulty which is addressed
by this legislation is the fact that that concept of parens patriae had
been so circumscribed in the Hawaii case and in the Frito-Lay case
that the effectiveness of achieving the desired result has been severely
hampered, as indicated in our previous testimony.

What this bill would do would be to restore to full dignity the
common law concept of an attorney general of the State instituting
action on behalf of the citizens of the State as parens patriae, or on
behalf of the State for damage to its economy as parens patriae.

Now, I do want to emphasize one point, which T think is very
important, and that is when one has a case of the complexity of say

am referring
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the Frito-Lay case, very frankly there are not many State court judges
who have the background to adequately cope with the problems that
such a case raises,

You have the expertise developed among certain judges, and by no
means all, in the Federal system, and this is the necessity for the type
of flexibility which this legislation would provide.

Mr. Joseph?

Mr. Dex~is. Thank you.

Mr. McCrory. T have one other question. One of you just testified
a few moments ago about the difficulty of making distribution to
consumers where there was no receipt Involved, and indicated that
under this legislation that difficulty would be overcome.

I assume that what you mean is that there would be a different means
of distributing the amounts recovered and thereby getting it back to
the consumer? In other words, under this legislation there would be
no way of determining the consumer, the original purchaser that is,
any better than at present. Is that not true?

Mr. Mirrer. Mr. Joseph will respond to that question, sir. He has
had quite a bit of experience with trying to devise a solution to this
very problem you raised.

Mr. Josepm. The question of proof of damages is addressed directly
by this bill, and we have suggested amendments to that sect ion. It
would be section 4C(b) (1). It is on page 2 of the NA AC’s amendments.

What this bill does is to allow the use of methods of proving overall
damages, which Federal courts have already adopted, and which the
multidistrict litigatipn panel has set forth, and in effect supported in
its manual.

We have indicated that we think that rather than a discretionary
decision to be made by the trial court, as under the present bill, that
the bill should be amended so that the trial court is required to use
one or all of the following: a statistical or sampling method, a pro-
rata allocation of illegal overchanges, or leave it to the court’s dis-
cretion as to some other substitute that will provide for the recovery of
total damages, ’

And once the total damages are found, that is we know that the sales
to the State of California by a certain group of defendants was $1 mil-
lion, once we have a way of proving that through any one of these
devices, then we have determined how much the defendants should
have taken away from them, trebled. Now the problem at the second
level becomes how do we distribute the so-collected damages. And there
the question of receipts comes up.

The most desirable way of proving individual purchases is throngh
receipts. If you have a charge account, if it is a high dollar amount
item, then people may be able to-prove what they have purchased. If
you do not have receipts, you will still have the same problem of
proving individual damages under this bill. but you have now sep-
arated the ill-gotten gains from the violator. That js the point.

Now the deterrent has taken affect. The protection of the consumer
and the return to him of illegally obtained funds will have to be ad-
dressed by courts who have been innovative. The courts have been
creative in addressing these problems—in the distribution of antitrust
recoveries; they have been very innovative. Once the fund s created,
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the distribution of it can be handled becanse you have then removed the
defendants from the litigation.

Now, all of this assumes, and T think this has to be remembered,
violation. We are not talking about a ease where it is “iffy.” We have
concliuded that there is a violation, and that has been proven, Now, we
are to the damages part of the litigation. We have proven the total
damages by one of the devices that are set forth in your |(‘;_{ir~'!:tt-i0n. and
then we ¢o to the distribution. The defendants are gone—they are no
longer concerned.

Now. the court and counsel work together on this, They have to take
care of the due process considerations. Your bill quite wisely calls for
an opportunity for all potentially injured individuals to haye an
opportunity to file a claim, and the claim could be based on any kind
of |=I'rlt|f‘

It is possible in the potato chip case, for example, that the court will
dotermine that a family of four in the State of California typically
purchases @ amount of potato ¢chips, and then distribute the settlement
funds pro rata on that basis.

But what I am saying is, we have taken away that ill-gotten gain,
That is the most important thing this bill does.

Mr. Semeruing. The time has expired. I recognize the gentlewoman
from Texas.

Ms. Jorpax, Mr, Miller, I have a little difficulty understanding why
vou object strongly to the 90-day provision which would trigger the
17.S. Attorney General bringing action in lieu of the State attorney
general. Now, I do not question that youn are an aetive and viable attor-
ney general, but there are some attorneys general that do not always
respond quickly on behalf of the consumer.

We can take the example, which was mentioned by the gentleman
from Connecticut about oil and the energy crigis and the necessity,
perhaps, to bring some action on behalf of the consumer against some
anticompetitive practices of major oil companies.

Taking that example, and then envision a place like Texas with oil
flowine en masse underground. Can you see that attorney general being
vigilant—and T am not just discussing and asking you fo comment on
the Texas attorney general—but in that situation where the economic
interest of the State is so heavily weighted on the side of oil and the
oil industry, can you see the consumer having a quick, adequate, and
effective action filed on his behalf by an attorney general who might
be subject to some private and parochial pressures? ;

Mr. Mitrer. I think——

Ms. Jornan. And that was put as diplomatically as T counld.

Mr. Mmrer. Ms. Jordan, I know nothing about Texas politics, so
I would not comment on the role of attorney general Hill with re-
spect to the type of problem yon are addressing yourself to, although
I might add T have been very impressed by his activities in the con-
sumer fraud area.

I think the answer is this. One basically has to have some faith in
the political process. If in fact the attorneys general of the other 49
States have instituted litigation on behalf of the citizens of those
States, and Texas stands alone with no suit having been instituted, T
would think it would be very. very difficnlt the next time the attorney
general stood up for election to explain why he did not recover $1 mil-




lion or whatever in fact was the actual damage trebled on behalf of
the citizens of that State in his role as attorney general.
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There is so much antitrust activity at the State and at tl
level that the Antitrust Division of the Department of Just
be involved in or is invelved in that T think that a division of labor in
this regard would be highly desirable.
Mz Jorpan. Do you think that the Attorney General of the United
ates would ever fr:\u notice of the pmwinllt\ of antitrust action 1f
it was a frivolous suit, a frivolous kind of action ? Would le not render
that notification on Im- basis of some h:m. t'\'lth"l: ¢ in this own hands?

My, Mimrer. I think you raise a very interesting {.mm Ms. Jordan,
because although we are not addressing that point in this legislation
because there are so many problems in this area, and we are trying
to take one step at a time. there are very significant obstacles at the
present time, as ‘\{'I] are well aware, in obtaining information from the
Department of Justice in terms of its investigations.

Now, what might well happen under this bill would be a simple
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letter of notification from the Attorney General of the United States to
a State attorney general, that in fact he thinks there is the probability
of recovery of damages. At that point, the State at torney general would
have to underts ai ¢ an investigation on his own.

Very frankly, there is no way that one ean start from seratch in a
cnmplu.m-tl .}T]IIIIH\I suit and u:m]llutl- the investigation and make
the type of decision referred to in this bill, and decide whether to
bring a suit or not within that 90-day period of time.

I.M *h case has to be handled on its own. In some instance. conceiy-
ably, it might be done within the 90 days. but in other instances it
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might take 1 year or more of thorough investigation before such a
decision could be made.

Ms. Jorvax. Counsel has just reminded me, Mr. Miller, that there
might be some problems of the statute of limitations if we did not
have some 90-day limit for actions to be filed. That is one problem. And
the State could start the proceedings with a discovery device and
change its mind later, couldn’t it ¢

[s that not a possibility

Mr. MiLrer.  Ms. Jordan, I am going to ask Mr. Joseph to respond
to that.

Ms. Jorpax, All right.

Mr. Josepr. Let me respond to the first part because T do not under-
stand the 90-day statute of limitation position that counsel raises, and
perhaps we could discuss it at some other time. But the statute of limi-
tations under the antitrust laws is until 1 year after completion of Fed-
eral litigation. That is a very useful and important provision,

And that provision is, I believe, supported by the idea that until
the Federal Government has moved quite some distance with its litiga-
tion, the States are in a difficult position as to where they should go.

In the Automobile Fleet Sales case it took quite a number of months
for the bill of particulars to be prepared after the filing of the case.
The bill of particulars is a very useful device to the States, and to
anybody concerned with that particular case, but even the bill of
particulars and the complaint are really not enouch for a State to
judge whether it should be involyved in an antitrust suit. They have
to deal with their own purchasing agents, the purchasing agents in the
cities. the counties, and the special districts. It is really quite a difficult
and long decision on the filing of antitrust suits by States.

Plus—and I do not want to belabor the point with our limited stafls
a commitment to antitrust litigation, that is a single suit, is probably a
4- to 8-year commitment. And while we are working on that suit, we
cannot work on others that might arise in that arvea.

So we commit 20 or 30 or 40 percent of our total resources to the
filing of a single cage. Tt is a very important decision. T do not think
it can possibly be made in 90 days under normal cirenmstances.

There mav be a case or two where we could reach such a decision
in 90 days. but under normal circnmstances. we could not. And T am
sorry, but I have forgotten the second half of your question, and I did
want to respond to if.

Ms. Jorpax. I think yon did respond to it comprehensively in the
resnonse vou gave,and I think T am ouf of time.

Mr. Semerrine. In pursuing the philosophy of the equal rights
amendment, Ms. Jordan, T have to say the gentlewoman’s time has
exnired,

My, Dennis?

Mr. Dex~is. Thank yon. Mr. Chairman.

Goine back ust briefly to the point T raised before. rule 17 of the
Rules of Civil Procedure dealine with capacity to sue in the Federal
conrt says: “Capacity to sue or be sued shall be determined by the law
of the State in which the distriet court is held.”

Now, T am not talking about State legiglation. T do not mean to
inerease the jurisdietion of the Federal court. What T am suegesting
is that the Commonwealth of Virginia or the State of Ohio might
pass a statute in'effect saying, we hereby have just in the Common-
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wealth or in the State of Ohio the right to sue parens patriae for dam-
ages suffered by our individual eitizens: and if they did that, which I
suppose they could do, why could not the State then go into Federal
court on the basis of rule 17?7

You would not be increasing the jurisdiction of the court at all.
The jurisdiction is there, It says; “capacity to sue here is determined
by the law of the State.” and now vou would say, “and the law of our
State gives us the exact right to bring this kind of a suit.”

In Frito-Lay they said the law did not give them that. But what
I am suggesting is that you give it to yourself. Why could not you
do it by State law, and then under the rule you could come into Fed-
eral court if you wanted to?

Mr. Mmrer. T think we are confusing two things here, and that
is the capacity to sue, to begin with, and the right to recover damages.
Taking the Hawaii case, for example, there the attorney general

Mr. Dex~s. T am saying yon give yourselves the right to bring the
type of suit where you recover damages.

Mr. Micer. Well, T think the question of whether you recover
damages is a question of Federal law, and that is why we are here
today.

As I said earlier, there was no way in the world the attorney gen-
eral of any State could institute any suit unless he was anthorized
to do so under Federal law. We are not talking about giving him the
opportunity to do that under State law. That is something between
him and his Governor and his legislature. But what we are talking
about here is the right of the State acting through its attorney general
to recover damages parens patriae for injuries to the general economy
of the State, or for damages to individual eitizens of the State.

Now. that is a matter of Federal law, and that was the whole prob-
lem with respect to the Hawaii case.

Mr. Dexxis. Well, T thought., and T am not any expert on this sub-
ject in any way, but T thought the Frifo-Lay case recognized the com-
mon law right of suit, which had been recognized before. but they said
the common law was not broad enough to cover damages for individual
citizens.

Now, what T am suggesting is that if you give yourself that right
by your own local law expanded on the common law, or whatever you
want to call it, maybe they could decide the case that way.

Mr. Mrer. Well, T think the distinction here is between the capacity
to sue and one’s rights with respect to appropriate remedies after
suit has been instituted. Since the Frito-Lay case was a California
case, I would be glad to have Mr. Joseph comment on it.

Mr. Dex~is. Tam sure he knows more than T do.

Mr. Murer. And than T do.

Mr. Josern. This point is something T would like to consider more,
Mr. Dennis, and if we conld address the committee by letter later?

But let me just say. and T will be as brief as T ean on the noint. that
if you are correct and the State law can provide us with parens
patriae power. then that might be useful for some States to do. and it
should be considered. T am not snre it can. but we should consider it.

Even if that is so. T would think it weuld be quite useful for the
Clayton Act to provide all States with parens patriae power. T think
this would be more efficient in multidistrict litigation. which is the
name of the game in antitrust these days. We should all have the
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ability to collect these damages, and it can be provided by Congress,
and it is important that it be provided by Congress because, after all,
the antitrust laws are partic uk‘nl\ in the Federal sphere.

Rule 23 was created by the F ederal Government. We do operate
under that. The concepts ‘of mass re presentation have come pr imarily
through the Feder: al system.

Now, that is not to say that we would not argue the rule 17 pro-
cedure, and Mr. Dennis, you may have helped us greatly, by your
point. I do want to take a closer look at California law in this regard
as to parens patriae. However, I cannot believe we are this far down
the road, and I may be admitting an error here, but this far down the
road with all of our reliance on Federal law, and then we will discover
that possibly our State laws provide us with a power that we did not
realize.

But it is possible, and I think we should consider it.

Mr. Dexxis. I do not know the answer either. T am jnrt' throwing it
out. I thank you for your answer.

Mr. Semeriane. The time of the gentle man has expired.

Mr. Dexwis. The gentleman at the end of the table wanted to say
something though.

Mr. Dowrixg. Only briefly, Mr. Dennis. the t||w~!i|m has come up of
the authority of the State .mnl ney general initially to bring an action.
There is in a 44 Federal rules decision—559, 557—and I eannot re-
member the case, but it was [llinois v. Harper. Row 301 F. Supp. 484,
495—wherein the court stated if the action is brought properly under
Federal 23(c), then the ability of the attorney general in the State
law is unimportant ; the Feder: 1l law will control.

Therefore, I would respectfully suggest that it is the parens patriae,
the Federal law, again tlnr must control. So 11 is not a question of
initially having the right to bring a suit. It is a question of being
under the Federal law and [that] controls.

Mr. Semeruane. If T may comment, I believe that is the thrust of
the H awaii suit also.

Mr. Dexxis. If 1 mi“']ll comment also? I think you are right. but I
think the Hawaii decision and the Frito-Lay decision are two different
situations, and I am not sure that what I said might apply in the
Frito- [rrr/c ase.

Mr. Spmeeruixg, Thank you.

The gentleman from Towa?

Mr. Mezvinsky. Thank you. T want to say that I appreciate your
testimony, and I do have several points that I want to ask and I can
get an answer from whomever wants to answer them.

One is T am concerned that one of the argnments against the legis-
lation is that we have a tough time with antitrust enforcement al-
Il‘ll]\ on the Federal level with the budget. The Assistant Attorney
General pointed out that he was understaffed and did not have enough
funds, and was requesting more money.

Then I hear from you today about ‘the problem of lack of funds and
staffs. You are indicating the it vou all ought to have the ability to col-
lect damages, and you want to be a partner in this antitrust action,
which T do commend.

Really what T am concerned about is from every one of your States,
first, what percentage of your budget is directed toward antitrust
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enforcement ; and second, do you think you are really equipped to have
additional enforcement powers if this bill becomes law ?

Mr. Mirier. 1f there is an implication that the States are not mov-
ing very strongly in this direction, I think that implication is not
borne out by the records of the States in the last several years. I would
be delighted to have each of the gentlemen here respond.

The interest of States generally, Congressman, in the antitrust
area in the last several years has increased very significantly. To give
you an example of the type of activity which the national association
has been engaged in, there has been a series of conferences held here
in Washington with the Department of Justice and the Federal Trade
Commission to develop a better liaison between the Federal agencies
and their respective oflices of State attornevs general.

In addition to that we have devised a model State antitrust act,
which differs in some respects from the Uniform Act which has been
endorsed by the American Bar Association in Houston in its meeting
in February. But nonetheless, there is a very strong effort being made
to bring State antitrust laws up to date.

As far as State activitity in this field, due to the successful institu-
tion of litigation in such fields as tetracycline, the case I referred to
in my written testimony, in the last few years State legislatures are
recognizing that, in fact, the States can suceessfully act in the anti-
trust field. What we are trying to do here today is move us another
step forward in that effort.

Obviously, as far as each State is concerned, there are variations
in stafl and the amount of budget, but with the authority under
newly adopted State antitrust laws and the the authority contained
in this act, I think the States will be in a position to play a vigorous role
in the antitrust enforcement field.

Mr. Dowling, do you want me to respond ?

Mr. Mezvinsgy. Maybe you can comment about each State. T would
be interested in knowing what percentage of your budget is for anti-
trust enforcement.

Mr. Dowring. I cannot directly answer that question. I can only
say in Connecticnt, that Connecticut is presently participating in
some 20 plus multidistrict antitrust suits including Gypsum Wall
Board. the Master Key litigation, the C'ast Iron Pipe, and I think
all of the rest. And for a small State, T think that is significant.

Mr. Josern. I do not know what percentage of our total budget is
appropriated for antitrust. I regret to say I cannot answer that. but we
are spending close to half a million dollars a year on antitrust enforce-
ment, and I think it is well spent.

We have recovered in the last, approximately 8 years, $60 million,
much of which has gone to consumers in our State. Almost the entire
remainder of which has gone to governmental entities. We are quite
proud of our record.

But to go to your basic question, I think that antitrust litigation
will be easier and more effective after the enactment of this legislation
than it is now. We will not face many of the motions and much of the
appellate proceedings which we now face in every antitrust case we
file. The defendants are going to have one of their delaying actions
removed by the enactment of this legislation. So it can only help,
and help greatly. '
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Mpr. SemserrLiNG. The time of the gentleman has expired.

Mr. Sandman ?

Mr. Saxpamaw. No questions.

Mr. Segeruing. Well, did the gentleman from Towa want to con-
tinue then?

Mr. Mezvinsky. Yes, sir. I wanted to add T am a cosponsor of the
bill, so I believe in the legislation. But T am concerned as to how we
argue that position, and I thank you for that.

I might also just ask in the same light, in view of wanting to be
a partner in the antitrust action, do you think the Federal Government
has been vigorous enough in antitrust enforcement? Is that why the
States should set about and come in and do its job? Do you care to
comment on that ?

Mr. Mrrrer. I think that in response to your question, Congress-
man, those of us here—and I speak for the national association in
this regard—do feel that in order to have vigorous operation of anti-
trust programs in this country it is necessary to have any available
programs at both the Federal and State level. When, in fact, you have
antitrust violations, which are national in scope, it is clear to me that
the Antitrust Division of the Department of Justice should give top
priority to those types of violations.

However, as far as the States are concerned, there are many viola-
tions which take place wholly within the confines of a single State or
a limited geographic area, like two or three or four States in a given
section of the country; and that type of case, it would seem to me, a
State attorney general is in an excellent position to cope with that,

Consequently, T see the two programs not as competing, one with
the other, but instead complementing each other. This, I think, is
what a strong Federal system is all about. The States have not been
as vigorous in this area in the past as they should have been.

With respect to the Antitrust Division of the Department of Justice,
it is interesting that the FTC is moving out in many areas in which
one would have thought that the Antitrust Division of the Depart-
ment of Justice would move. All of these efforts are hopefully going
to lead to a competitive economy and to the benefit of the American
consumers, whether they be individual citizens or business entities
which are purchasing in the marketplace.

Mr. Mezvinsky. Did any of the States request from LEAA any
funds for antitrust enforcement ?

Mr. Mitrer. I cannot give you the number of States which have
made applications to LEAA and have had such grant applications
approved, but there are a significant number of States which have
antitrust programs funded through LEA A funds.

Mr. SemerLiNG. I am afraid we may have the buzzer sounding any
minute. I would just like to ask a couple of questions on my own
and then turn it over to any of the others for questions.

Mr. Kauper, when he appeared before us, made the suggestion
that the bill requires a substantial portion of the citizen consumers
to be affected as a condition to the State bringing a parens patriae
suit. T made the countersuggestion that a substantial amount of com-
merce be affected within the State.

Have you any comments on either of those propositions? The idea
is to avold duplicative recovery or frivolous or trivial litigation.
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Mzr. Mivve. I, of course, did not hear Mr. Kauper’s oral testimony.
As to whether he was suggesting that a State attorney would bring
frivolous antitrust actions, if he did so, that would surprise me.

But I think to answer your question, Congressman, the parens
patriae concept in my view is not limited to a substantial effect state-
wide in terms of the numbers of people involved. You might have, for
instance, antitrust activity relating to a single county or a single
citizen within the State, but nonetheless a significant anticompetitive
effect in the jurisdietion.

Mr. SeiperiinGg. Would yon therefore support a requirement that
a substantial amount of commerce be involved ?

Mr. Mizrer. In my view to use the word “substantial” before “com-
meree” would simply open up another issue in the litigation, which
would have to be litigated ad nausenm. And frankly if, in fact, there
has been damage because of the anticompetitive effect, it seems to
me that that should not be qualified by substantial. That is a type of
word which antitrust lawyers can discuss for years.

But I think from the practical standpoint of the resolution of a
case, unless there has been some type. of significant effect. the ease
is not going to get into the Attorney General’s office.

Mr. SemeruNg. Yes. One other question, and T think maybe Mr,
Marvin might particularly want to address himself to this. We have
been talking ‘about the oil companies and the FTC action. Do you
feel that this legislation would help in handling the oil question as
a matter of antitrust litigation ?

Mr. Marviv, Are you referring, when you mentioned the FTC ae-
tion. to the £rron case?

Mr. Semeriane. Well, the case against the eight largest oil com-
panies, T guess that is the Zzzon case,

Mr. Marvin. Yes, Mr. Chairman. T do not see any effect on that
particular ease. This legislation would apply to a State attorney gen-
eral’s interest in the oil industry generally and to violations by this
industry within his particular State.

Mr. Semeriine. Well, what T was suggesting was not the case but
the fact situation out of which the case arises. Would not this be help-
ful in handling that kind of situation ? .

Mr. Marvin. Absolutely. It certainly would..I believe that is the
exact intent of the legislation at least as it appears to us.

Mr. Seierrrine. I called on yon, Mr, Marvin, because, as T recall it,
the State of Ohio suggested a cooperative effort amongst the 50 States
to try to re-enforce the FTC of supplement or take advantage of the
FTC proceedings.

Mr. MarviN. Yes, sir. General Miller may have a report on that;
we have made that sugeestion to the association’s commitiee rep-
resented here today.

Mr. Mirier. There is an ongoing discussion between the FTC and
the Antitrust Committee of the National Association of Attorneys
General in regard to that case. This is apart from this bill entirely.

The Bureau of Competition of the Federal Trade Commission is
substantially underfunded in terms of the responsibility imposed upon
it, and consequently our discussions have been directed at the type of
information which might be available from the several States to the
FTC to assist the FCT in the prosecution of that suit.
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Mr. SeEBERLING. Thank you.

Ms. Jordan, do you have any further questions!

Ms. Jorpax. Mr. Miller, 1 do not fully understand the necessity for
changing the bill in the particular of allowing the Attorney General
to sue on behalf of political subdivisions.

Now, is there language in the bill which would prevent the Attorney
General from doing that, and that is the reason why you want it to
add political subdivisions?

Mr. Mrvier. The answer is that in the original bill there is refer-
chce—and let me quote 1t—It states: Parens patrine with respect to
damages to the general economy of that State or any political sub-
division thereof. We have serious question as to whether or not the con-
cept of parvens pairiae applies to the political subdivisions of the State,
and consequencly ‘we feit it highly desirable to set forth in a separate
subsection the fact that the Attorney General could bring suit on be-
half of the State and its political subdivisions. And you would not get
into the question as to whether or not that was an appropriate parens
patriae move by the Attorney General.

{he Englisli common law tradition would not indicate that the
parens patriae concept 1s o INCLsive as Lo !n'.‘llg witinn i the political
subdivisions'of the State itself. It is divected at individuals who are
citizens of the State, and perhaps for general damages to the economy.

But because of that technical pomnt, Ms. Jordan, we thought it
advisable tospell it out inthe proposed amendinent.

Ms. Jorpax. No ]'Ili'[,'u'l'i['.lt‘,-il‘ilu::-.

Mr. SepermaNe. Mr. Falco, any questions !

Mr, Farco. General Miller, perhaps just & L stion or two to r'|:|[.1':-_'\.
Do not we first;have to distinguish those areas you disenss in coopera-
tion witl the Justice iir'li::n'.!l-. 1t i-j.' vily of where they cle \":“1’ Wi the
theory, and then they essentially count.on the States to get active or
not as they choose, for-example, in the real estate price fixing cases, We
normally think real estate is an mtrastate type ol actiy ity. We assume
the States, if interested, will pursue them like some have done.

hat one area where we have to consider where there is already
cooperation 4

Mr. Miruig. No question about that. To use the example which yon
have just alluded to, it is obvious that the Antitrust Division of the
Departmient of Justiee simply is not equipped to bring a suit in every
State with respect to real estate comnuissions, if thal is an issue 1n the
particular State.

kit

Consequently that is peeuliarly within the preserves of the State

.hun'ln'_" '_"l'f:\";'::]‘
Mr. FParco. And also we could say cost of legal fees under ABA fee
schedules, for example ?
Mr. M
that.
Mr. Farco. Is it not true also that there ave areas where the Attorney
General has chosen not to institute new theory or new types of cases,

1 1 i

which has lead directly to shortages of protection for the loecal and

iLrer. 1 think my comments would be equally ::!‘ln]]-‘:-.lrl.- to

regional and State interests, which by mandating his becoming in-
volved. would create new areas for the States to become involved in
and eliminate these kinds of shortages?

For example, is not this exactly being discussed in the law reviews

right now, that is, the failure of Federal authorities to enter into
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antitrust activities in the large suburban shopping centers in which
systematically large merchandisers ave boycotting and excluding the
small ecompetitors ¢ And I think since Columiibia Law Review has been
touching on this subject lately. Maybe the gentleman from New York
might want to chip in.

Mr. Drsmerio. Well, I am not sure that I can adequately answer
that question.

Mr. Farco. Mr. Marvin, do you hiave atiy comment?

Mr. Marvin. I do have an experiénce to share with you, Mr. Falco.
In Ohio we did bring an action recently under our State antitrust law
against a shopping center, ngainst the landlord and two lessees: one
of the lessees had such a restrictive covenant that in effeet said there
could be no other dress shops in the same price range.

I might say that there is not now a developed state.of the law on
the issite and no case has been litigated by either of the Federal woen-
cies, however, the FTC does have several shopping center cases going
and there have been some consent'deecrees,

But T think the point you are making is that we cannot rely upon
just the two Federal agencies to develop new vistas and new inroads
into development of antitrust law, and that if you do add additional
States to it, that increases the likelihood that public interest develop-
ments will oceur more rapidly.

Mr. Mirier. If I might just add to that. That is why the att OIneys
general feel that the provisions of section 41 (a) are so important, and
that is that if, in fact, the Attorney General of the United States does
have information, it would be helpful if he were to be required to
notify the State attorney general in question that there is a violation
which he is aware of. And consequently, the attorney general would
then be advised to proceed.

Mr. Seieerrrxe. Mr. Polk, any questions?

Mr. Pork. Yes.

Atttorney General Miller, could you explain in greater depth the
reason why you suggested that change in the language from “citizens”
to “person 7"

Mr. Morer. The answer is that “person” is already defined in the
act. Putting in the word “citizens” creates a new word, which would
have to be interpreted by the courts. And consequently, it was felt
that if persons were used instead, it would be highly desirable in
avoiding litigation over that particular point as to the meaning of
the act.

Mr. Porx. Well, would the term “citizens” include corporations?

Mr. MiLLer. “Persons™ does. “Citizens,” as far as T am concerned,
does. That was a housekeeping amendment, in order to bring it into
conformity with the definition section of the act. :

Mr. Pork. So you intended no substantive change ?

Mr. Mirer. That is correct.

Mr. PoLk. Thank you.

Mr. SeimseErLING. One last question.

Mr. Farco. One last question, gentlemen. Mr. Marvin, it is true, is
it not, that a primary 1])1:1'[)050 for the famouns 1966 amendments to
rule 23 was to enact techniques providing mass recovery for mass in-
juries inflicted by modern mass production operations?

Mr. MagviN. Did you address that question to me?




Mr. Farco. Yes.

Mr. MarviN. Yes.

Mr. Farco. Do you want me to repeat it ?

Is not it true the primary purpose—well, you heard the question, and
you agree !

Mr. MarviN. Yes.

Mr. Favco. Is not therefore the judicially developed requirement of
proof of individualized injury contradictory of a major premise of
rale 23 as amended : namely, that a corporation that violates the anti-
trust, laws necessarily contemplates widespread and generalized eco-
nomic injury, for which this judicial doctrine now prevents general
recovery !

Mr. Marvin. That is the position which, as a representative of the
public interest, I would assert. However, the bar on the other side of
the table will vigorously argue that is not; true, and in fact, that issue
is the subject of extensive legislation.

Mr. Farco. “The bar on the other side of the table,” for clarification
of the record purposes, by that you mean the defense bar of the anti-
trust,speciality ¢

Mr. Marvin. That is correct.

Mr. Sgsernine. Thank you.

Gentleman, the hearing of the Subcommittee on Monopolies and
Commercial Law is now adjourned subject to the call of the Chair.

[Whereupon, at 12:30 p.m., the subcommittee recessed subject to
the call of the Chair. ]




CORRESPONDENCE

[ The following letters were received subsequent to the termination
of the hearings:]

Hexry Kaxe,
220 PArRK Praza WEST,
10700 SW. BravERTON HIGHWAY,
Beaverton, Oreg., March 19, 197}.
Re H.R. 12528, relating to Attorney General antitrust actions.
Hon. PETER W. Robpixo,
Chairman, House Judiciary Committoe,
Washington, D.C.

DEAR Mi. CHAIRMAN : This letter is written from the bias of a plaintiff’s anti-
trust attorney who between 1965 and 1969 headed the Antitrust Division of the
State of Oregon Department of Justice,

I support the principle and contents of ILR. 12528 and believe that the measure
is needed and is in the public interest.

Fears have been expressed that the measure, if enacted, would result in a
flood of antitrust litigation,

My observation and experience leads me to believe that any such fears are
ill-founded.

Budget and staff limitations, plus problems of expense and proof will combine
to eliminate most, if not all, possible litigation that is ill-founded or vexatious.

This point was made in H. Kane, “The ‘Bounty Hunter' Objection to Anti-
trust Litigation,” 9 Duquesne L.R. 466, 487 (1971) :

“Although some defense attorneys may believe that the states are entirely too
active in prosecuting treble damage actions, a number of meritorious cases have
not been filed for lack of funds, manpower and related reasons. This observation
can be tested by comparing the number of states that filed suit in various
national conspiracy aections with the number that theoretically could have filed
suit.”

In the event of hearings I would be happy to appear and submit a prepared
statement in support of the bill.

Very truly yours,
HeExrYy KANE.

SOUTHERN METHODIST UNIVERSITY,
ScHOOL oF Law,
Dallas, Tex., March 26, 1974
Hon, Perer W. Ropiyo,
Chairman, Committee on the Judiciary, House of Representatives,
Washington, D.C.

DearR MR, CHAIRMAN : Thank you for your kind invitation to submit a state-
ment in regard to H.R. 12528 and 12921.

I have for several years supported, and continue to support, the notion that
the States should have standing to sue on behalf of citizens who are uiable to
sue on behalf of themselves, where such suits would further legitimate state
interests. See Cogan, Parens Patriae Suits: The Role of the State, 166 N.Y.I..J.
no. 95, p. 1, col 45 (November 17, 1971) Few would doubt that in enforcement
of the antitrust laws the States have strong and rightful interests to further.
Accordingly, I believe this “corrective legislation,” to use your words, Mr. Chair-
man, to overrule the decision of the Court of Appeals in California v. Frito-Lay,
474 F.2d 774 (9th Cir.), cert. denied, 412 U.S. 908 (1973). is clearly necessary.

But although you label this legislation as merely “corrective,” I believe it is
more important than that, Mr. Chairman. ¥or, since writing the above piece,

(103)
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1 have become convinced that there are many instances where—notwithstanding
the ability of citizens to sne—it would be preferable to have the States sue, if
they so chose and vigorously so did. I am, in the main, referring to the very large
class action, whose defects can be avoided by the parens patriae actions which
this legislation encourages.

As the Committee is well aware, the very large class action raises serious
jurisprudential issues. Where a class of tens of thousands, if not millions, might
be affected by a decision, we are at the very least concerned that the class be
fairly and adequately represented. But more than that we are concerned too
particularly in the area of antitrust—that responsible economie decisions are
made by the elass representative. For, quife obviously, the representative of
thousands and millions wields much power (whether in litigation or, more
probably, in settlement), not only with regard to the members of his class, but
also with regard to the enterprises and practices under attack.

One response to these concerns has been to require notice to the class so that
members might chooge whether and by whom they wished to be represented.
Another response has been to allow attractive fees for counsel so that attorneys
might choose to actively represent minority members of the class, These re-
sponses, each quite proper, have their limits in the very large class action, where
they raise concerns of their own. Should the expense of notice and administra-
tion in such cases exceed the amount of claims,' we should be concerned. Should
the prime beneficiary of the class action be counsel himself, we should again
be concerned.”

I am hopeful that this legislation will bhelp meet these concerns. Although
as parens patriac the States need not be members of the classes they purport to
represent, with respect to the fairness and adequacy of ftheir representation,
“it is difficult to imagine a better representative of the retail consumers within
a state than the state’s attorney general.” Im re Antibiotic Antitrust Actions,
333 ¥. Supp. 278, 280 (S.D. N.Y. 1971). Equally, with respect to the responsible-
ness of economic deecisions, it is diffieult to imagine, at least on the regional
level, a representative more responsible than the state itself, through its attorney
general and other officers. Furthermore, the cost of notice (fo the extent still
required) and of administration should be greatly reduced: a state can notify
its eitizens and administer their funds far more cheaply (it is to be hoped)
than ean private litigants. And finally, it is likely that an attorney general’s fee
statement will be more modest than the private practitioner’s.

In view of the advantages that parens patriae actions have over class actions,
I am somewhat troubled by Section 4C(a) (1), to the extent that it permits
district courts to treat actions under 4C as class actions. I am troubled generally
by statutes which refer, even indireetly, fo rules of practice. More particularly—
since T assume that the purpose of alternative class action treatment is to take
advantage of the existing framework of F.R. Civ P. 23—T am froubled by the
possibility that distriet conrts might deem each of the provisions of Rule 23
applicable to parens patriae actions, which should not be the ease. Rather than
make an indirect reference to Rule 23, T would allow the Advisory Committee
on Civil Rales to fashion a new rnle to deal with such actions, which of course
would be subject to the approval of the Congress. Accordingly, T would suggest
that Section 4C(a) be amended to read as follows :

“Any attorney general of a State [, as parens patriae of the citizens of that
State,] * may bring a civil action in the name of such State in the distriet courts
of the United States under section 4, or 16, or hoth of this Aect, and he shall be
entitled to recover damages and secure other relief as provided in sneh sections
for—

(1) injury to the business or property of such eitizens: or

(2) injury to the general economy of the State or any political subdivision
thereof.”

In addition, to the extent that recovery by the States nnder subsection (2) might,
under some theories, duplicate recovery under subsection (1), I would add the
following provision to the end of Section 4C(a) (2) :

“ to the extent not recovered under subsection (1) hereof.”

1The Court will soon indicate how often this is likely t eiir. Else . Carlisle
Jacauelin, eert. granted, 414 U.S. 908 (1973). . S SO R TR &
2 B.g., City of Detroit v. Grinnell Corp., No. 7T3-1311 (24 Cir. March 18, 1974).

1 do not belleve a reference to parens patriae 18 necessary to support this legislation
and therefore would omit it. ’ 3 ca o o
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I appreciate the opportunity of submitting this statement in support of H.R.
2528 and 12921,
Respect I.H”‘\' yours,
Nt H. Cosax,
Assistunt Professor of Law

CoxGrESS oF THE URITED STATES,
HousE oF REPRESENTATIVES,
Washington, D.C',, March 27, 1974.
Hon. Petee 'W. Ropixo, Jr.,
Chairman, Committee on the Judiciary,
U.S. House of Representatives, Washington, D.C.

DiAR Mg, CHAIRMAN : The Honorable Warren Spannaus, the Attorney General
for the State of Minnesota, has written you with regard to H.R. 12528, amend-
ments to the federal antitrust laws to ]n-l'mil state attorneys general to commence
consnmer antitrust class actious,

Mr. Spannaus wrote in fayor of this legislation and suggested two changes he
believes important for the effectiveness of this legislation. First. he believes
eitizens should be able to “opt out” of the elass of citizens represented by a state
attorney general if they so desire. Second, Mr. Spannaus believes that specitie
provisions should be made allowing state attorneys general to deduet attorney’s
fees from any recovery from an action,

Your careful consideration of the views expressed in Mr. Spannaus' letter would
be greatly appreciated.

With kindest regards, I am

Nincerely yours,
Avsert H. QUIE,
Member of Congress,

STATE OoF MINNESOTA,
OFFICE OF THE ATTORXEY GENERAL,
St. Paul, Minn,, March 13, 197}.

Re H.R. 12528, 93d Congress, second session—Amendments to the Federal anti-

trust laws to permit State attorneys general to commence consumer anti-

trust class actions.
Hon., PErER RopixNo,
House of Reprosentatives,
Room 2266 Rayburn Building, Washington, D. 0.

DEAR REPRESENTATIVE Ropixo: I have received a copy of H.R. 12528, which
vou introduced in the House Judiciary Committee on February 4, 1974, That bill
authorizes state attorneys general to commence consumer class actions under
Section 4 of the Clayton Act.

I have long been concerned with the effective enforcement of our state and
federal antitrust laws because their continued vitality is surely essential to the
long term health of the American economy, Sinee the treble damage provisions
of Section 4 of the Clayton Aect are one of the mainstays of enforcement of our
antitrust laws, I believe that legislation designed to facilitate the commence-
ment of justified treble damage actions is desirable.

I therefore believe your bill is an important step towards securing better and
more effective enforcement of our antitrust laws.

I have several concerns with the bill, however, and would like to bring them
to your attention directly.

¥First, I believe that the bill should provide a mechanism such as that of
Federal Rule of Civil Procedure 23(c¢) whereby citizens could “opt-out” of a
class of citizens represented by a state attorney general if they desired to, If
citizens desire to litigate their claims themselves, or as a part of another class
action represented by a private attorney, they should have the option to do so,
even though, I suspect, that option would be very infrequently exercised. I be-
lieve that the addition of an “opt-out”™ provision is necessary to affirm the right
of the individual citizen to conduct his private affairs as he sees fit.

Second. and a matter of significant concern, is what I believe to be a drafting
problem in the present bill,

Section 4C (b) (2) provides that a state attorney general:
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“Shall distribute, allocate, or otherwise pay out of the funds so recovered
either (A) in accordance with State law, or, (B) in the absence of any applicable
State law, as the district court may in its diseretion authorize, subject to the
requirement that any distribution procedure adopted afford each citizen of the
State a reasonable opportunity to secure a pro-rata portion of the fund attribut-
able to his respective claims for damages, less litigation and administrative costs,
before any of such fund is escheated or used for general welfare purposes.'”

(Emphasis added.) Whereas, Section 4D (d), which relates to actions by the
United States Attorney General, provides:

“With respect to any recovery of damages under this section the Attorney
General [of the United States] shall pay or cause to be paid to the respective
States, on behalf of whose citizens he has recovered such damages, a pro-rata
share of the total damages recovered, after deducting therefrom, on the basis
of regulations prescribed by the Attorney General and approved by the Comp-
troller General of the United States, litigation expenses including actual at-
torney's fees and administrative costs. Any amounts so deducted shall be de-
posited in a special fund by the Attorney General, and subject to an appropria-
tion, used only for activities under this section.”

(Emphasis added.) As can be seen from the highlighted language above, the
United States Attorney General is expressly authorized to deduct attorney’s
fees from any recovery. However, state attorneys general are not expressly au-
thorized to deduct attorneys’ fees. While I am sure that this omission is an in-
advertent one, T fear that it might cause some courts to conclude from it that it
was Congress’ intention to not permit state attorneys general to deduet attorneys’
fees from any recoveries realized in actions. This omission should be eorrected
prior to passage of the bill by the addition of an express provision allowing state
Attorneys General to deduct attorneys’ fees from any recovery. As T am sure
you are aware, antitrust divisions of state attorney general offices are often
understaffed and are often lacking in experienced antitrust trial personnel.
Therefore, it is common for state attorneys general to employ experienced
private antitrust attorneys to assist the state in commencing and waging major
antitrust suits. The expenses of waging a suit, including the expenses of sneh
outside counsel, should be deducted from any recovery. I do not believe that that
expense should be borne by the general taxpayers of the state.

Once again, I believe that your bill is an important step towards more effoc-
tive enforcement of our antitrust laws. If you desire additional comments re-
garding my views on the bill, or if T can be of any assistance to you, please do
not hesitate to contact me,

Very truly yours,
WARREN SPANNAUS,
Attorney General,
State of Minnesota.

StATE OF RHODE IsLAND & PROVIDENCE PLANTATIONS,
DEPARTMENT OF THE ATTORNEY GENERAT,
ProvipENce CouNTY COURTHOUSE,
Providence, March 28, 197}.
Re H.R. 12528, 934 Congress, second session—Amendments to the Federal Anti-
trust laws to permit State attorneys general to commence consumer anti-
trust class actions,
Hon. PeTeEr Ropixo,
House of Representatives, Room 2266 Rayburn Building,
Washington, D.C.

DEAR REPRESENTATIVE Ropino: T have recently examined a copy of H.R. 12528
which is now pending before your Honorable Committee. That bill would
anthorize State attorneys general to bring consumer class actions for the benefit
of individual citizens of their respective states under Section 4 of the Clayton Act.
I strongly support the principle embodied in that bill, T agree that Congressional
enactment to fill the hiatus left by the decision of the United States Supreme
Court in the ease of Hawaii vs. Standard Oil (1972) 405 US 251 is absolutely
essential to spread the benefits of antitrust legislation to the widest possible
extent among the people of our states,

Suggestions have heen made that the proposed legislation be modified to avold
the consequences of duplicative damages. On the one hand it is proposed that a
mechanism be devised for individuals to opt out of the action commenced on
their behalf by the attorney general of the state, to manage their own lawsuit,
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and thereby to collect their own damages to the extent that they are entitled to
damages. It is also suggested that the right of action by a state for damages to
the “general economy of that state or any political subdivision thereof” be
limited to those situations where a state can show an interest independent from
that of partienlar citizens or where the damages to the general public in the state
may not be computed on an individual basis.

As to the first proposition, it seems to me that only those consumers whose
damages exceed a reasonable minimum amount ought to be permitted to opt
out of the State attorney general’s action and to manage his own claim. An
important consideration in this instance ought to be to relieve the United States
District Court of the burden of managing the complaints of numerous plaintiffs
with economiecally insignificant individual damage claims. As to the second propo-
sition, I submit that the courts themselves can frame rules to avoid duplication
of damages, if the statutory language plainly states that the damages recoverable
under subparagraph (a) (2) of Section 4C are exclusive of the particular damages
attributable to the specific members of a consumer class.

Let me conclude by joining all the other endorsers of this important advance
in antitrust legislation.

Respectfully yours,
Ricxarp J. ISRAEL,
Attorney General.,

STATE oF MONTANA,
OFFICE 0F THE ATTORNEY GENERAL,
Helena, April 2, 197},
Re TLR. 12528, 93d Congress, second session—Amendments to the Federal anti-
trust laws to permit State attorneys general to commence consumer antitrust
class actions.
Hon. PETER RopINo,
House of Representatives,
Washington, D.C.

DEak REPRESENTATIVE Ropixo: I am in receipt of a copy of the letter that the
Honorable Warren Spannus, Attorney General for the State of Minnesota, sent
to you dated March 13, 1974, concerning the above-referenced matter,

1 would like to express my concern and support for the proposed amendments
to the Federal Antitrust Laws to permit state attorneys general to commence con-
sumer antitrust cases actions. In this regard I would like to add my endorsement
to the comments and suggested changes proposed by Attorney General Spannus
in his correspondence to you. It is absolutely vital to the effectiveness of the
proposed legislation that state attorneys general be specifically authorized to
recover their costs in actions involving antitrust litigation.

Therefore, I urge vou and the Congress to give respectful consideration to the
proposals offered by Attorney General Spannus.

Very truly yours,
RoBERT L. WoODAHTL,
Attorney General,
State of Montana,

STATE OF VERMONT,
OFFICE OF THE ATTORNEY GENERAL,
Montpelier, April 8, 197},
Re H.R. 12528, 93d Congress, second session—Amendments to the Federal anti-
trust laws to permit State attorneys general to commence consumer anfitrust
class actions.
Hon. PETeEr RopiNo,
House of Representatives,
Washington, D.C.

DieAr REPRESENTATIVE RobINo : A copy of General Spannaus' letter of March 20,
1974 to you concerning the bill referred to above was sent to this office for our
comments.

After reviewing the same, we would join with the Attorney General of the
State of Minnesota in urging the passage of that legislation with the changes
snggested by General Spannaus.

Very truly yours,
Kiumperry B. CHENEY,
Attorney General,
State of Vermont.
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STATE OF HAwAI,
DEPARTMENT OF THE ATIORNEY GENERAL,
STATE CAPITOL,
Honolulu, Hawaii, April 15, 197 4.

Ite : FLIT. 12528, 93d Congress, second session—Amendments to the Federal anti-

trust laws to 1rv|'Jnil state attorneys general to cominence consumer antitrust

class actions.
Hon. PETER RoODINO,
House of Representatives,
Washington, D.C,

Dear REPRESENTATIVE Roprxo: 1 have received a copy of FLR. 12528, which you
introduced in the House Judiciary Committee on Febrnary 4, 1974 That Dbill
would authorize stale attorneys general to commence consumer class actions under
Section 4 of the Clayton Act,

As you well know, the Attorney General of the State of Hawail in Howadi v,
Ntandard Ol Co, of Californda, 405 U8, 251 (1972) was denied the right to repre-
sent the State as parens patriae. In attempting to remedy what I believe to be a
“loophole” in the law, our office has made attempts to have state legislation passed
and we have testified thirough our representatives in the National Association of
Attorneys General before your committee in March.

May 1 reiterate at this time that our office fully supports the bill you have intro-
duced in the House. 1 feel that such legislation is necessary if the attorneys gen-
eral of each state are to truly provide representation which the consumers need
in this complex area of the law,

I do, however, wish to express some concern over Seetion 4C(b) (2) of your
bill which provides that a state attorney general :

“shall distribute, alloeate, or otherwise pay out of the funds so recovered either
(A) in accordance with State law, or, (B) in the absence of any applicable State
law, as the distriet court may in its discretion aunthorize, subject to the require-
ment that any distribution procedure adopted afford each citizen of the State a
reasonable opportunity to secure a pro-rata portion of the fund attributable to his
respective claims for damages, less litigation and administrative costs, before any
of such fund is escheated or used for general welfare purposes.” (Emphasis
added. )

This section is in conflict with Section 4D (d) of your bill and leaves me with
the impression that the states will not be able to include attorneys’ fees in their
litigation costs,

It has been our experience that very often the State must hire outside counsel
to assist the State in commencing and litigating major antitrust cases. The states
shonld be allowed to deduct attorneys’ fees just as the United States Attorney in
Section 4D (d) in your bill.

Very truly yours,
GEORGE PAr,
Attorney Genceral,

CoNGRESS OF THE UXNITED ST
Housge oF REPRESE!
Washington, D.C., April 16, 197 4.
IHon, PeTEr Robixo,
Chairman, House Judiciary Commitiee,
2137 Rayburn Building

DeAR PETER : I am writing to express my support for legislation which you've
introduced which would give state attorneys general the authority to mmmu-m-p
consumer antitrust class actions under Section 4 of the Clayton Aet, I1.R. 127

The effective enforcement of our state and federal antitrust laws is essent ml
to the long-term health of the American economy. Since the treble damage provi-
sions of Section 4 of the Clayton Act are one of the mainstays of enforcement, 1
believe that legislation designed to facilitate the commencement of justified treble
damage actions is desirable.

This avenue of redress in the district courts of the United States for citizens
and political subdivisions of the States, for damages ineurred by unlawful
monopolies will go a long way toward ereating an equilibrinm for the consume r.

I commend your Committee for proceeding with hearings so diligently, and
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I'm hopeful that action will continue to be expeditions to ensure enaction of
this important consumer protection legislation this session.
Best wisghes.,
Sincerely,
DoxaLp M. FRASER.

THE ATTORNEY GENERAL OF TEXAS,
Austin, Tewx., April 25, 19

T4
Re H.R. 12528,

Hon, PETER RobIxo,

Huouse of Representatives,

Raom 2266 Rayburn Building,

Washington, D.C.

DEAR REPRESENTATIVE Ropixo: Let me take this opporfunity to eommend you
for introdueing the much needed legislation allowing States” Attorneys General
to act in “parens patrise” in class action lawsnits hrought pursnant to Section 4
of the Clayton Act.

In this regard. T would like to suggest that perhaps Seetion 4C(b)(2) be
amended to allow State Attorneys General to deduct litigation expenses, includ-
ing “actnal attorneys fees” and administrative costs, We feel that ch an amend-
ment would allow the Attorney General fo recover the money expended on prose-
cuting antitrust cases without unduly penalizing the taxpayers who are the
sotiree of the state appropriations which fund the operation of our office.

With kindest regards,

Sincerely,
Joux L. Hiur,
Attorney General of Teras.,

THE DISTRICT OF COLUMBIA,
Washington, D.C., May 16, 197}.
Hon, P'erer W, RopiNo, Jr.,
Chairmoen, Committce on the Judiciary,
[7.5. House of Representlatives,
Washington, D.C.

Dear Me. CHAIRMAN @ The Government of the District of Columbia has for
report FLR. 12528, a bill “To permit the attorneys general of the several States
to secure redress to the eitizens and political subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and monopolies.”

H.R. 12528 would confer upon State attorneys general powers under the Fed-
eral antitrnst laws that are virtually identical fo those presently possessed by
the Attorney General of the United States. Under the bill, State attorneys gen-
eral would be empowered to sne for damages to eitizens of their respective States
as a result of antitrust violations either through the device of a class action or
in the role of parens patriae,

Tinless otherwise specifieally provided by statute, the Distriet of Columbia
is not deemed to be a “State”. The omission of any reference to the District of
Columbia in H.R, 12528 means, therefore, that the District of Columbia wonld
not be inclnded among those jurisdictions which would benefit from the enaect-
ment of this legislation ; nor wonld the Distriet Government be granted the right
afforded to the States to bring civil actions as parens patriae on behalf of the
citizens of their States for damages personally sustained or for damages to
the general economies of the States. Inasmuch as citizens of the Distriet of
Colnmbia may suffer economie loss or detriment on aceount of unlawful restraints
and monopolies to the same extent as the eitizens of the several States, the Dis-
trict Government strongly recommends that H.R. 12528 be amended to include
the Distriet of Columbia within ifs coverage and to permit the Corpora-
tion Counsel of the Distriet of Columbia to have the same standing as the at-
tornevs general of the several States to sue for damages arising from antitrust
violations.

Accordingly, the District Government recommends that H.R. 12528 be amended
hy adding the following new section after section 41 :

“Sec,. 4F. As used in this Aet, the term ‘State’ shall include the Distriet of
Colnmbia, and the term ‘attorney general of a State’ shall include the Corpo-
ration Counsel of the District of Columbia.”
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We urge the favorable consideration by the Congress of our proposed amend-
ment and the enactment as so amended of H.R. 12528,
Sincerely yours,
WALTER E. WASHINGTON,
Mayor-Commissioner.

OFFICE OF THE ATTORNEY GENERAL,
STATE CAPITOL,
Phoenix, Ariz., May 28, 1974.
Re H.R. 12528,
Hon. PErer W. Ropivo, Jr.,
Chairman, Judiciary Commiliee,
U.S. House of Representatives,
Washington, D.C,

Dear CramrMany Ropixo: During my tenure as Attorney General, Arizona has
participated in several antitrust cases in which it would have been desirable to
secure direct redress for economie injuries suffered by citizens and governmental
entities as a result of the conduct of antitrust law violators. As you are aware,
limitations in existing legal doctrine severely limit a state’s ability to obtain
such redress,

We have reviewed H.R. 12528 and believe its passage would be of great benefit
to state antitrust enforcement activities,

A substantial amount of Arizona's antitrust litigation has been handled for
the past five years by Mark I. Harrigson, who has served as one of a few Special
Counsel representing the Arizona Attorney General in the antifrust field. Mr.
Harrison is especially cognizant of the matters dealt with in H.R. 12528 as he
reviewed for this office the amicus brief submitted by several states in Hawaii v.
Standard Oil, 405 1.8, 251 (1972).

I would deeply appreciate it if you would have your staff people keep Mr,
Harrison informed on a current basis of all significant developments affecting
the progress of H.R. 12528, In addition, I would be happy to have Mr. Harrison

appear on behalf of this office to testify in support of FL.LR. 12528 if and when
hearings are held in connection with the bill.
Yery truly yours,

GArY K. NELSON,
The Attorney General.

ATTORNEY GENERAL OF MISSOURT,
Jefferson City, July 11, 197}.
Hon, Perer W. RobIxo,
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the
Judiciary, U.S. House of Representatives, Washington, D.C',

DeAr CrrAreMaAN Ropixo: Your subcommittee has heen hearing testimony and
receiving written comments on the anfitrust “Parens Patriae” bill, TLR. 12528,
which you introduced in February. I would like to express my strong support
for the basie thrust of the bill, but I believe that the provision allowing for
recovery for “damages to the general economy’ of the state should be deleted.

The idea of authorizing a state attorney general to bring an antitrust treble
damage suit on behalf of all the citizens of his state is a sound one. Many con-
sumer goods are sold on a mass bagis to millions of people, and antitrust violations
connected with these products have a major economic impact. In most eases,
however, no one has an economiec stake big enough to justify his own lawsnit,
and few people could substantiate their purchases to prove damages in the
event a class action suit was brought. Further, the Figsen decision of the Supreme
Court has made the consumer class action unavailable to all but the most wealthy
representative plaintiffs. If the private treble damage action is to be an effective
deterrent to antitrust violations by sellers of consumer goods, someone must
have the power to sue on behalf of all citizens of a state and eollect damages
computed on a statewide basis. The logieal person to serve in this role is the
state attorney general, and therefore I urge your subcommittee to give this bill
a favorable report.

The one questionable provision in this bill is Seetion 4C(a) (2) of the bill, which
allows recovery for “damages to the general economy” of a state., The langnage
is so0 broad that it would expand permissible claims for relief far bevond tradi-
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tional concepts of antitrust damages. For example, the complaint in Hawaii v.
Standard Oil, 405 U.8. 251 (1972), the case which gave rise to this section, asked
damages for injuries resulting, inter alia, from increased taxes, restricted op-
portunity in manufacturing and shipping, incomplete utilization of the state's
natural wealth, and arrested development of the state’s economy. To paraphrase
Shakespeare, this bill would allow Richard 111 to sue a conspiracy of horse sellers
for the loss of a kindom, trebled. The section places a tremendous and unfore-
seeable burden on antitrust violators which would, if enforced literally, simply
bankrupt all but the wealthiest corporations. Considering that most suits are
already settled for much less than the three times direct damages presently
allowed, I believe this section represents an unnecessary and unwarranted exten-
sion of antitrust law principles.

Therefore, I urge your subcommittee to delete this single subsection and
thereby strengthen an outstanding piece of legislation, and then to recommend
the adoption of this bill by the Congress.

I would appreciate your entering this letter into the record of the subcommit-
tee's consideration of H.R. 12528,

Yery truly yours,
JouN (. DANFORTH,
Attorney General.

STATE OF SoUTH DAKOTA,
OFFICE OF ATTORNEY GENERAL,
Pierre, July 81, 197}.
Re ILR. 12528 —A bill to permit the attorneys general of the several States to
secure redress to the citizens and political subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and
monopolies,
Hon. Perer W, Ropivo, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law, House of Repre-
sentatives, Washington, D.C,

Dear MR, CHAIRMAN: On behalf of the State of South Dakota, I write to
endorse specifically the testimony in support of this Bill given by Attorney Gen-
eral Miller of Virginia, on March 25, 1974, as chairman of the Antitrust Committee
of the National Association of Attorneys General.

My State is in the process of setting up an active division within the Office of
the Attorney General on its own behalf and on behalf of its political subdivisions
and individual residents. I believe that your Bill will be of great importance in
eliminating artificial procedural obstacles to the effectiveness of such public
interest litigation. The subsidiary modification proposed by General Miller will,
in my opinion, strengthen the basic purpose of the Bill and facilitate effective
cooperation between federal and state authorities.

I urge that the Bill be enacted with those modifications.

Very truly yours,
SAM SOHAUNAMAN,
Assistant Attorney General.

TaE STATE OF WISCONSIN,
DEPARTMENT OF JUSTICE,
Madison, July 31, 197 }.

Re H.R. 12528—A bill to permit the attorneys general of the several States to
secure redress to the citizens and political subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and
monopolies,

Hon. Peter W. Ropixo, Jr.,

Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the
Judiciary, House of Representatives, Washington, D.C.

Dear Mg. RoviNo: As Attorney General of the State of Wisconsin, I eoncur
specifically with the testimony in support of H.R. 12528 given on March 25, 1974,
by the Chairman of the Antitrust Committee of the National Association of
Attorneys General, Virginia Attorney General Andrew P, Miller.

Wisconsin actively enforces all antitrust laws. State antitrust statutes are
aggressively enforced through criminal prosecutions as well as varions eivil
proceedings. Similarly Wisconsin is a frequent antitrust litigant under the
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federal laws in its own behalf and on behalf of its political subdivisions and
individual residents. Because of Wisconsin's strong interest in the enforcement of
antitrust laws, I believe there is a very gr need for your “parens patriae’ bill.
Several recent court cases greatly emphasize this need. Such a law will certainly
aid the concept of civil enforcement of the antitrust laws and will close a gap that
sometimes presently allows the antitrust violator to enjoy the profits of his wrong
doing.

For these reasons, I support your bill together with the slight modifications
suggested by General Miller.

Sincerely yours,
RoserT W. WARREN,
Attorney General.

DEPARTMENT OF JUSTICE,
State Caritor BUILDING,
Des Moines, Iowca, August 1, 1974.
Re ILR. 12528%—A Lill to permit the attorneys general of the several States fo
secure redress to the citizens and pelitical subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and
monopolies,
Ton, Perer W. Ropixo, Jr.,
Chairman, Subeammittee on Monopolies and Commereial Laar, Committee on the
Judiciary, House of Representatives, Washington, 1D.C.

DEar Me CaHAIRMAN : As Attorney General for the State of Towa, T urge your
support of H.R, 12528 but specifically endorse the changes recommended by Af-
torney General Andrew Miller of Virginia in hearings held March 25, 1974 as
Chairman of the Antiteust Committee of the National Association of Attorney’s
General.

We have, in Towa, a Special Prosecutions Unit which handles antitrust litiga-
tion, but we are seriously hampered by an antiguated statute and case law, We
have been active in the area on our own behalf, on bhehalf of political subdivisions
and on behalf of individual consumers. T believe that FLR. 12528 would be most
helpful to us and to other states’ Attorneys General in eliminating the existing
artificial procedunral barriers which impede this public interest litigation. How-
ever, I support the modifications proposed by General Miller relating to inclusive
language for political subdivisions and substituting the word “person™ for “eiti-
zen" in Seetion 4: providing for notice of States Attorneys General in both
damage and injunctive eases; eliminating the requirement that the 1.5, Attorney
General institute action within ninety days after notification to the State: and
modlifying the recovery section in terms of federal agencies. These suggestions
are important to.the basie purpose of the bill and are necessary to facilitate
state-federal cooperation in this vital arvea,

I urge that the Lill be enacted with those modifications as quickly as possible.

Very truly yours,
Riciarn C, TURNER,
Attorney General of Toiwca.

DEPARTMENT OF JUSTICE,
OFFICE OF THE ATTORNEY (GENERAL,
Jackson, Miss., August 5, 1974.
Re ILR. 125 A Bl to permit the attorneys general of the several States to
secire redress to the citizens and political subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and
monopolies,
Hon, Perer W, Ropixo, Jr.,
Chairman, Subcommittee on Monaopolies and Commercial Law, Committee on the
Judiciary, Howse of Representatives, Washington, D.C,

DEAR Mg, CratrMAN @ On behalf of the State of Mississippi, I write to endorse
specifically the testimony in support of this Bill given by Attorney General
Miller of Virginia on March 25, 1974, as Chairman of the Antitrost Committee
on the National Association of Attorneys General.

My State has been an active antitrust litigant on its own behalf and on be-
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half of its political subdivisions and individual residents. T be e that your
Bill will be of great importance in eliminating artificial procedural obstacles to
the effectiveness proposed by General Miller will, in my opinion, strengthen the
hasic purpose of the Bill and facilitate effective cooperation between federal and
State authorities,
I urge that the Bill be enacted with those modifications,
Yours very truly,
A. F, SUMMER,
Attorney General.

STATE oF FLORIDA,
DEPARTMENT OF LEGAL AFFAIRS,
OFFICE OF THE ATTORNEY GENERAL,
THE CAPITOL,
Tallahassce, Fla., Augu 5
Re HILR. 12528—A Dbill to permit the attorneys general of the severs
to secure redress to the ecitizens and politieal subdivisions of their States
for damages and injuries sustained by reason of unlawful restraints and
l.'lhllll:‘u|i'-“~,
Hon. PeTer W. RopiNo, Jr.,
Chairman, Subcommittee on Monopolics and Commereial Law,
Committee on the Judiciary,
House of Representatives,
Washington, I.C',

Dear Mr, Chairman: On behalf of the State of Florida, I write {0 endorse
testimony in support of this bill given by Attorney Gener Andrew Miller of
Virginia on March 235, 1974, as Chairman of the Antitrunst Commitiee of the
National Association of Attornevs General.

My State has been an active antitrust litigant on its own behalf and on
behalf of its political subdivisions and individual consumers. Your Bill will go
far toward eliminating artificial procedural obstacles to effective public interest
litigation.

Modifications proposed by General Miller will, in my opinion, strengthen the
basic purpose of the Bill, and facilitate effective cooperation between Federal
and State anthorities,

I nrge that the Bill be enacted with those modifications,

Very truly yours,

RoBERT L. SHEVIN,
Attorney General,

ATTORNEY GENERAL,
SurPrEME Court BUILDING,
Nashville, Tenn., August 6, 1974,
Re IILR. 12528—A bill to permit the attorneys general of the several States to
secure redress to the citizens and political subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and
monopolies,
Hon. 'eTer W. Ropixo, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law,
Committee on the Judiciary,
House of Representatives,
Washington, D.C,

DEAr Me. CHAmMMAN : On behalf of the State of Tennessee, T write to endorse
specifically the testimony in support of this bill given by Attorney General
Miller of Virginia on March 25, 1974, as Chairman of the Antitrust Committee
of the National Association of Attorneys General.

My State has been an active antitrust litigant on its own behalf and on
behalf of its politieal subdivisions and individual residents. I believe that your
bill will be of great importance in eliminating artificial procedural obstacles to
the effectiveness of such pubie interest litigation. The subsidiary modifications
proposed by General Miller will, in my opinion, strengthen the basic purpose
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of the Bill and facilitate effective cooperation between federal and State
authorities.
I urge that the bill be enacted with those modifications,
Very truly yours,
C. Hayes CooNEY,
Deputy Attorney General.

CoMMONWEALTH OF KENTUCKY,
OFFICE OF THE ATTORNEY GENERAL,
Frankfort, August 8, 1974.
Re H.R. 12528—A bill to permit the attorneys general of the several States to
secure redress to the citizens and political subdivisions of their States for
damages and injuries sustained by reason of unlawful restraints and
monopolies,
Hon. PETer W. RopIxo, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law, Commitiee on
the Judiciary, House of Representatives, Washington, D.C.

DeAR Mi. CHAIRMAN : On behalf of the State of Kentucky, I write to endorse
specifically the testimony in support of this Bill given by Attorney General Miller
of Virginia on March 25, 1974, as Chairman of the Antitrust Committee of the
National Association of Attorneys General.

My State has been an aective antitrust litigant on its own behalf and on behalf
of its political subdivisions and individual residents. I believe that your Bill will
be of great importance in eliminating artificial procedural obstacles to the effec-
tiveness of such public interest litigation. The subsidiary modifications proposed
by General Miller will, in my opinion, strengthen the basic purpose of the Bill
and facilitate effective cooperation bhetween federal and State authorities.

I urge that the Bill be enacted with those modifications.

Sincerely,
Ep W. HaNcocK.

CoNGrESS OF THE UNITED STATES,
House oF REPRESENTATIVES,
Washington, D.C,, August 9, 197}.
Hon. Perer W. Ropixo, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

DeAr MR, CHAIRMAN : Enclosed is a letter which I received from the Honorable
Jim Guy Tucker, Attorney General of the State of Arkansas, in support of your
bill, H.R. 12528, which is pending before the Subcommittes on Monopolies and
Commercial Law.

I assured the Attorney General that T would be happy to forward his letter to
the Committee for inclusion in the record.

Best personal regands,

Sincerely,

RAy TuorxTON, Member of Congress.

STATE OF ARKANSAS,
OFFICE OF THE ATTORNEY GENERAT,
JUSTICE BUILDING,
Little Rock, April 15, 197}.
Hon. RAY THORNTON,
U7.8. House of Representatives,
Washington, D.C,

Dear RAY: The “Rodino Bill”, H.R. 12528, currently pending before the
Judiciary Committee, of which you are a member, proposes amendments to the
Clayton Antitrust Act which would provide great incentives to state Attorneys
General to bring actions in the antitrust area and would greatly facilitate the
possibilities of substantial recovery for citizens of Arkansas.
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While certain substantive amendments have been recommended by other state
Attorneys General (see, e.g., testimony of the Honorable Andrew P. Miller,
Attorney General of Virginia and Chairman of the Antitrust Committee of the
National Association of Attorneys General before the Subcommittee on Monop-
olies and Commercial Law, Committee on the Judiciary, House of Representa-
tives, Marech 25, 1974), I believe the thrust of this bill to be entirely sound
and needed. These amendments are on the whole, well thought out and ade-
quate responses to the problems created by the cases of Hawaii vs. Standard
0il Company of California, 405 U.8. 251 (1972), and California vs. Frito-Lay,
Ine, 474 F, 24 774 (9th Cir. 1973).

I agree with the remarks of General Miller, referred to above, concerning
the detrimental affects of allowing state Attorneys General only ninety days
following notification by the United States Attorney General that a probable
antitrust action exists in his state in which to decide whether to bring the
action himself or to stand aside and allow the United States Attorney General's
Office to bring the action.

I would appreciate your careful consideration of this bill and hope that you
can give it your support. I believe it would be a great benefit not only to the
citizens of the State of Arkansas but also te the ciitzens of the other forty-nine
states.

It is my understanding that the Senate Antitrust and Monopoly Sub-Committee,
Chaired by Senator Philip A. Hart, has considered a draft of a statute similar
to the “Rodino Bill".

Sincerely yours,
Jix Guy TUCKER.

STATE OF NEVADA,
OFFICE OF THE ATTORNEY GENERAL,
SvuPREME COURT BUILDING,
Carson City, August 19, 1974.
Re H.R. 12528 —The parens patriae bill.
Hon, PeTEr W. Robpixo, Jr.,
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on
the Judiciary, House of Representatives, Washington, D.C.

DeAR Mr. CHAIRMAN ; The State of Nevada has been an active participant
in a number of multistate antitrust litigation, on its own behalf and on behalf of
its various political subdivisions. In my opinion, the Parens Patriae Bill will be
of enormous assistance to the state in seeking redress for antitrust violations
perpetrated upon both the state and its citizens, In partieular, I favor those
provisions of the Bill which will enable the state to bring an action not only
on behalf of its governmental agencies, but also on behalf of the citizens of the
state.

Up until now, the State of Nevada has brought, or joined, its antitrust actions
on behalf of governmental agencies. Like many other states, we felt that the
state simply did not have the authority to bring action on behalf of its indi-
vidual citizens. The Parens Patriae Bill will rectify this situation. In my
opinion, this will be a change for the better as it will enable the state to bring
actions on behalf of citizens who ordinarily would be unable to seek redress in
their own behalf for violations of the law perpetrated on them.

As a member of the Antitrust Committee of the National Association of At-
torneys General, T have worked closely with its chairman, Attorney General
Miller of Virginia, in considering and discussing the Parens Patriae Bill. Ac-
cordingly, I specifically endorsed the testimony in support of the Parens Patriae
Bill given by Attorney General Miller on March 25, 1974, before your commit-
tee. The modifieations which he presented to you at that time are, in my
opinion, to the best interest of the citizens of our various states.

Accordingly, T urge that HL.R. 12528 be enacted with the modifications sug-

gested ]hy the Antitrust Committee of the National Association of Attorneys
General,

Sincerely,
RoserT Lasr,
Attorney General,
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DEPARTMENT OF JUSTICE,
2-3-4 Lovyora Bu NG,
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Louisinna has been an active antitrost litigant on its own behalf and on behalf
of its politieal subdivisions and individual residents for a number of years. We
have carefully studied your Bill, and are of the opinion that it will be of great
importance in eliminating artificial procedural obstacles to the effectiveness of
public interest litigation in the antitrust feld,

There are some technical changes which were recommended in addition to
the substantive changes to which General Miller addressed himself, and these
were attached, for the convenience of the Committee, to a redraft of the Bill
incorporating both substantive and procedural suggested revisions., In that con-
nection, the State of Louisiana is specificaily, although by no means exclusively,
interested in the provision of Section 4D(b) of H.R. 12528, which provides, in
essence, that if an individual state declines to take action or fails to institute
suit within ninety days of being notified by the Attorney General of the United
States, the Attorney General, as directed by the Bill as drawn by your Sub-Com-
mittee, would institute an action “in place of the State Attorney General” and
as “puarens patriae of the citizens of such State for the purposes of such action.”
We do not believe that the notification process of Section 4D(a) would be bur-
densome ; however, Louisiana agrees with the remarks of the Department of
Justice's Antitrust Division that the provisions of Seetion 4D(b) could create
serious problems.

It is my opinion that the subsidiary modifications proposed by General Miller
will strengthen the basic purpose of the Bill, and facilitate effective cooperation
between Federal and State authorities,

As Attorney General of the State of Louisiana, I strongly urge that the Bill
be enacted, with the modifications proposed by Attorney General Miller of Vir-
ginia, acting as spokesman for the Antitrust Committee of the National Associa-
tion of Attorneys General, in testifying before the Sub-Committee on Monopolies
and Commercial Law on March 25, 1974,

Yours very truly,
Wirriam J. Guste, Jr.,
Attorney General,
State of Louisiana,

Tue COMMONWEALTH OF MASSACHUSETTS,
DEPARTMENT OF THE ATTORNEY GENERAL,
StaTE HOUSE,
Baston, September 9, 197).
Hon. PeETer W. Robpixo, Jr.,
Chairman, Subcommniittee on Monopolies and Commercial Law, Committee on the
Judiciary, Housge of Representatives, Washington, D.C,

Dear Me. Crarmeyay: I write to endorse specifically the testimony in snpport
of H.R. 12528 given by Attorney General Miller of Virginia on March 25, 1974, as
Chairman of the Antitrust Committee of the National Association of Attorneys
General.

As Attorney General of Massachusetts for more than five and one-half years,
I have represented the Commonwealth and some of its state agencies in anti-
trust litigation. I believe H.R. 12528 will be of great importance in increasing
the representation which my office ean give to the consumers of the Common-
wealth in such litigation.

Furthermore, I believe that the modifications proposed by General Miller will
strengthen the basie purpose of the Bill and facilitate effective cooperation
between Federal and State authorities.

[ urge that H.R. 12528 be enacted with the adoption of General Miller's
modifications.

Very truly yours,
RoserT H. QUINN,
President, National Association
of Attorneys General.

O
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